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TOWARDS AN UNDERSTANDING OF THE
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While the duty to consult fulfils a critically
important rolein defining, guiding, and devel oping the
interrelationship of the Crown and Aboriginal peoples,
therole of the duty to consult, properly understood, is
but one of several important elements in the overall
scheme of satisfying the Crown’ s constitutional duties
to Canada’s Aboriginal peoples. The Crown’s duty to
consult and, if necessary, accommodate is both
important and useful; however, this duty to consult
should not be stretched in an attempt to fulfil other
roles or serve other purposes. The Crown’s duty to
consult coexistswith the other elements of the scheme,
including the Crown'’s fiduciary obligations, treaty
obligations, and the obligation to justify infringements
of Aboriginal rights and title. This distinction in
approach between the duty to consult and substantive
Aboriginal rights is more understandable when one
clearly distinguishes between the purpose of and the
limitations on the Crown’ sduty to consult and those of
theother elementsof the Crown’ sobligationsto satisfy
its constitutional duties to Canada's Aboriginal
peoples.

Alorsquel’ obligation de consulter joueunroletrés
important dans la définition, la direction et le
développement des rapports humains entre la
Couronne et |es peuples autochtones, cette obligation
deconsulter, proprement dite, n’est qu' undeplusieurs
éléments d'un ensemble requis pour satisfaire les
obligations congtitutionnelles de la Couronne a
I"égard des peuples autochtones du Canada.
L'obligation de consulter de la Couronne et, au
besoin, de faire des accommodements est a la fois
importanteet utile. Cependant, cette obligation nedoit
pasétreétiréede maniereayinclured‘autresrélesou
deservir ad autresfins. Cette obligation coexisteavec
d'autres ééments de I'ensemble, incluant les
obligationsfiduciairesdela Couronne, lesobligations
en vertu des traités et |’obligation de justifier les
atteintes portées aux droits et titres des Autochtones.
Cettedistinction dans|’ approcheentrel’ obligationde
consulter et les droits substantiels des Autochtones se
comprend mieux si onfait ladistinctionentrelaraison
d'étreet leslimitationsdel’ obligation de consulter de
la Couronne et les autres éléments des obligations de
la Couronne de satisfaire les obligations
congtitutionnelles a I’ égard des peuples autochtones
du Canada.
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|. INTRODUCTION AND PURPOSE

In the last three months of 2010, the Supreme Court of Canada released a number of
important decisions at both the appeal and |eave to appeal level in cases that address the
Crown'’ sduty to consult with Aboriginal peoples, including the decisionsin Rio Tinto Alcan
v Carrier Sekani Tribal Council® and Beckman v Little Salmon/CarmacksFirst Nation.? This
was thefirst occasion since the Supreme Court of Canada’ strilogy of decisionsin 2004 and
2005 — Haida Nation v British Columbia (Minister of Forests),® Taku River Tlingit First
Nation v British Columbia (Project Assessment Director),* and Mikisew Cree First Nation
v Canada (Minister of Canadian Heritage)® — that the Court provided significant further
discussion, elaboration, and analysis of the parameters of the Crown’s duty to consult with
Aborigina peoples. As the Court aptly noted in RTA, “[i]n the intervening years [since
Haida], government-Aboriginal consultation has become an important part of the resource
development process.”® Given the recent decisions (and the length of time that has passed
sincethe Court’ soriginal trilogy of decisions), anoverall review of the Court’ sjurisprudence
is appropriate to determine the state of the existing law in relation to the Crown’s duty to
consult with Aboriginal peoples.

This article will argue that, while the duty to consult fulfils a critically important rolein
defining, guiding, and devel oping theinterrel ationship of the Crown and Aboriginal peoples,
the proper role of the duty to consult ismorelimited than some early claims (and some lower

! 2010 SCC 43, [2010] 2 SCR 650 [RTA].

2 2010 SCC 53, [2010] 3 SCR 103 [Little Salmon]. In addition to RTA and Little Salmon, released in
October and November 2010 respectively, the Supreme Court of Canada, in December 2010, denied
leave to apped to the Federal Court of Appea’s decision in Standing Buffalo Dakota First Nation v
Enbridge Pipelines, 2009 FCA 308, [2010] 4 FCR 500, |leave to appeal to SCC refused, 33462, 33480,
33481, 33482 (2 December 2010) [ Sanding Buffalo]. The decision in the leave application had been
deferred pending the outcome of the Court’s decision in RTA.

2004 SCC 73, [2004] 3 SCR 511 [Haida].

2004 SCC 74, [2004] 3 SCR 550 [Taku River].

2005 SCC 69, [2005] 3 SCR 388 [Mikisew].

Supranote 1 at para 2.
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courts) would have it fulfil. In this sense, perhaps the most notable implication from the
Court’ s recent decisions is the reminder that the duty to consult, although powerful, is but
one of several mechanismsto further thegoal of reconciliation. The Crown’ sduty to consuilt,
as elucidated by the Court’ s recent decisions, must be properly situated within the context
of the overall suite of available means for the Crown to satisfy its constitutional duties to
Canada' s First Nations. Those other elements include the Crown’s fiduciary obligations,
treaty obligations, and the obligation to justify infringements of Aboriginal rights and title.
Each of theseinterrelated doctrines hasadistinct role and purpose, and each will better fulfil
itspurposeif the boundaries and overlaps between them are clarified. Suchisthe burdenthis
article attemptsto carry.

A. OUTLINE

This article will first consider the source (Part I1) and purpose (Part I11) of the duty to
consult before turning to a consideration of its limits as clarified by the Court’s recent
decisionsin RTA and Little Salmon (Part IV). We will then consider how the duty to consult
may be seen as a necessary element in the overall scheme of satisfying the Crown’s
constitutional dutiesto Canada’ s First Nations and how the duty is interrelated to the other
elements of thisscheme, including the Crown’ sfiduciary obligations, treaty obligations, and
the obligation to justify infringements of Aboriginal rightsand title (Part V). This enhanced
understanding of the duty to consult, and in particular its limits, provides a foundation for
understanding and appreciating the interrelationship between administrative law and
Aboriginal law principles. Two aspectsof thisrelationship will be discussed. First, whenthe
true purpose and limits of the duty to consult are understood, the similarities between the
duty to consult and the requirements of procedural fairness, particularly in respect of their
practical purposeand procedural contents, can be appreciated and utilized (Part VI). Second,
the interrel ationship between administrative and Aboriginal law permits an appreciation of
the process in which consultation (or analogous processes) may be carried out, and of the
roles of various Crown actors within such a process (Part V11).

Il. THE SOURCE OF THE DUTY TO CONSULT
— THE HONOUR OF THE CROWN

The Supreme Court of Canada’ s 2004 and 2005 trilogy of decisions clearly grounds the
duty to consult in the honour of the Crown, both for cases of asserted but unproven rights
(such as in Haida and Taku River) and treaty rights (as in Mikisew). In Haida, the Court
stated, “[t]he government’ s duty to consult with Aboriginal peoplesand accommodatetheir
interestsis grounded in the honour of the Crown.”” In Mikisew, the Court stated that the duty
of consultation “flows from the honour of the Crown.”®

The Court’ srecent decisions confirm and reinforce the sourcing of the duty to consult in
the honour of the Crown, again both for cases of asserted but unproven rights (such asin
RTA) and treaty rights (as in Little Salmon). In RTA, the Court stated that “[t]he duty to

Supra note 3 at para 16.
Supranote5 at para4. Seeasoibid at para51.
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consult is grounded in the honour of the Crown”® and characterized the duty as“acorollary
of the Crown'’s obligation to achieve the just settlement of Aboriginal claims through the
treaty process.”™ In Little Salmon, Justice Binnie (for the majority) stated that the duty to
consult is“derived from the honour of the Crown”** and provided the following comments
on the history of the concept of the honour of the Crown:

The obligation of honourable dealing was recognized from the outset by the Crown itself in the Royal
Proclamation of 1763 (reproduced in R.S.C. 1985, App. I1, No. 1), in which the British Crown pledged its
honour to the protection of Aboriginal peoplesfrom exploitation by non-Aboriginal peoples. The honour of
the Crown has since become an important anchor in this area of thelaw: see R. v. Taylor (1981), 62 C.C.C.
(2d) 227 (Ont. C.A.), leave to appeal refused, [1981] 2 S.C.R. xi; R. v. Sparrow, [1990] 1 S.C.R. 1075; R.
v. Nikal, [1996] 1 S.C.R. 1013; Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010; aswell as Badger,
Marshall and Mikisew Cree, previously referred to. The honour of the Crown hasthus been confirmed inits
status as a constitutional principl e?

Theduty to consult, however, should not be conflated withits source. Whileit isclear that
the duty to consult isgrounded in or flows from the honour of the Crown, it isimportant not
to confuse the honour of the Crown itself with the Crown’ sduty to consult and, if necessary,
accommodate. While the two concepts are related, they are not co-extensive.

The Court has made it clear that “[t]he honour of the Crown givesriseto different duties
in different circumstances.”*® Case law has identified the following obligations:

. A Duty to Consult: We have already examined in the cases referenced above how
the honour of the Crown can give rise to the duty to consult and, if necessary,
accommodate.

. A Fiduciary Duty: The honour of the Crown may give rise to a fiduciary duty in
circumstances where the Crown has assumed discretionary control over specific
Aboriginal interests, such as reserve lands™ or funds belonging to First Nations.™
Fulfilment of the fiduciary duty “requires that the Crown act with reference to the
Aboriginal group’ sbest interest in exercising discretionary control over the specific
Aboriginal interest at stake.”

. Treaty Obligations: “The honour of the Crown a so infuses the processes of treaty
making and treaty interpretation.”*’

While each of these obligations is grounded in the honour of the Crown, none of them
should be confused or conflated with the honour of the Crown.

Supra note 1 at para 32.

10 Ibid.

u Supra note 2 at para 38.

12 Ibid at para 42.

13 Haida, supra note 3 at para 18.

“ Seee.g. Guerinv R, [1984] 2 SCR 335 [Guerin].

s See e.g. Ermineskin Indian Band and Nation v Canada, 2009 SCC 9, [2009] 1 SCR 222.
16 Haida, supra note 3 at para 18.

E Ibid at para 19.
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Properly distinguishing between the honour of the Crown and the duty to consult (which
isaduty that may arise from the honour of the Crown in some but not all circumstances) is
critical in understanding the proper role of the duty to consult among the other related duties
and obligations that govern the rel ationship between the Crown and Aboriginal peoples. As
with the duty to consult, the Crown’ s fiduciary duty, treaty obligations, and requirement to
justify infringement all play an essentia role in the process of reconciliation. However,
confusion about the role of the duty to consult, and in particular, attempts to broaden its
scope beyond its proper purpose, distracts and in some instances detracts from the ultimate
goal of reconciliation.

As Justice Binnie stated in Little Salmon, “[t]he concept of the duty to consult is a
valuable adjunct to the honour of the Crown, but it plays a supporting role, and should not
be viewed independently from its purpose.”*® This brings us to a discussion of the purpose
of the duty to consullt.

I1l. THE PURPOSE OF THE DUTY TO CONSULT

The 2004 and 2005 trilogy discussed the source of the duty to consult and when it arose,
but stopped short of any explicit discussion of the purpose the duty was to serve. The
Supreme Court’s recent jurisprudence sheds important light on this question in both the
context of asserted but unproven claimsto Aborigina rights and title and treaty rights.

A. ASSERTED BUT UNPROVEN CLAIMSTO ABORIGINAL RIGHTS
AND TITLE — INTERIM PROTECTION

The duty to consult wasfirst articulated in the context of asserted but unproven claimsto
Aborigina rights and title. In Haida and Taku River, the Court provided “a genera
framework for theduty to consult and accommodate, whereindicated, before Aboriginal title
or rights claims have been decided.”®® Interestingly, although neither case involved a
consideration of a treaty or treaty rights, the Court made frequent references to the
obligations of the Crown to negotiate treaties. The duty to consult accorded respect to these
asserted but unproven interests in the interim period prior to treaty: “The Crown, acting
honourably, cannot cavalierly runroughshod over Aboriginal interestswhereclaimsaffecting
these interests are being seriously pursued in the process of treaty negotiation and proof. It
must respect these potential, but yet unproven, interests.”?

In RTA, the Court took advantage of the opportunity to engage in a more extensive
articulation of the purpose of the duty to consult in the context of asserted but unproven
claims. At paragraph 33 of its decision, the Court stated, “[t]he duty to consult described in
Haida Nation derives from the need to protect Aborigina interests while land and resource
claims are ongoing or when the proposed action may impinge on an Aborigina right.”** At

18 Supra note 2 at para 44.

1 Haida, supra note 3 at para11.
2 Ibid at para 27.

2 RTA, supra note 1.
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paragraph 41 the Court continued, “the purpose of consultation is to protect unproven or
established rights from irreversible harm as the settlement negotiations proceed.”*

Itisclear from the Court’ sdiscussion in RTA that one purpose of the duty to consult isto
protect asserted Aboriginal rights and title pending the resolution of claims (whether by
negotiation or by litigation).

B. TREATY RIGHTS— FILLING PROCEDURAL GAPS

The duty to consult has al so been applied (somewould say transformed) in the context of
treaty rights, where applying the duty to consult as an interim measure is not required or
appropriate. In Mikisew, the Court applied the duty to consult in the context of a historic
treaty — Treaty No 8, concluded in 1899.% The Court found that Treaty No 8 contempl ated
that land would be “taken up,”* but that it did not specify the process by which such taking
up would occur. The Court employed the duty to consult to fill this procedural gap: “Both
the historical context and the inevitable tensions underlying implementation of Treaty No 8
demand a process by which lands may be transferred from the one category (wherethe First
Nations retain rights to hunt, fish and trap) to the other category (where they do not). The
content of the process is dictated by the duty of the Crown to act honourably.”

In Little Salmon, Justice Binnie followed this approach to fill what the majority (seven of
nine justices) perceived to be a procedura gap in a modern treaty (the Little
Salmon/Carmacks Final Agreement, concluded in 1997): “[T]he procedural gap created by
the failure to implement Chapter 12 had to be addressed, and the First Nation, in my view,
was quite correct in calling in aid the duty of consultation in putting together an appropriate
procedural framework.”#

Justice Deschamps (for theminority) agreed in principlethat if therewasaprocedural gap
in a modern treaty then the common law duty to consult could be applied to fill that gap.
However, the minority examined the treaty’ s transitional provisions and concluded that no
such gap could befound in thetreaty in question.?” Justice Deschampswoul d appear to draw
adistinction between the duty to consult in the context of asserted but unproven claimsand
the duty to consult in the context of a treaty, going so far as to state that it would be
misleading to consider the duty to consult to be the same duty in both contexts:

Moreover, where, asin Mikisew, the common law duty to consult must be discharged to remedy agapinthe
treaty, the duty undergoes atransformation. Where thereis atreaty, the function of the common law duty to
consult is so different from that of the duty to consult in issuein Haida Nation and Taku River that it would
be misleading to consider these two duties to be one and the same. It is true that both of them are
constitutional duties based on the principle of the honour of the Crown that appliesto relations between the
Crown and Aboriginal peopleswhose constitutional — Aboriginal or treaty — rightsare at stake. However,

2 Ibid.

= Canada, Treaty No 8 Made June 21, 1899 and Adhesions, Reports, Etc (Ottawa: Queen’ sPrinter, 1966),
online: Office of the Treaty Commissioner <http://www.otc.ca/siteimages/ Treaty8.pdf> [Treaty No 8].
Mikisew, supra note 5 at para 30.

= Ibid at para 33 [emphasisin original].

% Little Salmon, supra note 2 at para 38.

z Ibid at para124.

24
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it is important to make a clear distinction between, on the one hand, the Crown’s duty to consult before
taking actionsor making decisionsthat might infringe Aboriginal rightsand, on the other hand, theminimum
duty to consult the Aboriginal party that necessarily appliesto the Crown with regard to its exercise of rights
granted to it by the Aboriginal party in atreaty.28

Regardless of whether the duty to consult is characterized as a single duty that applies
differently in different contexts or whether adistinction is made between the dutiesthat arise
in the context of asserted but unproven rights and treaty rights, it is clear that the duty (or
duties) are grounded in or flow from the honour of the Crown. In thetreaty context, the duty
to consult servesto fill procedural gapsin the treaty, whether a historic or modern treaty.

C. A BROADER PURPOSE — RECONCILIATION

The above two sections have examined the purpose of the duty to consult asit appliesin
two different contexts — asserted but unproven rights on the one hand and treaty rights on
the other hand. This section will explore a broader purpose of the duty to consult that
comfortably appliesin both contexts: advancing the objective of reconciliation.

As Justice Binnie stated in Little Salmon: “The reconciliation of Aboriginal and non-
Aboriginal Canadians in a mutually respectful long-term relationship is the grand purpose
of s. 35 of the Constitution Act, 1982.”% In Mikisew, the Court defined reconciliation asthe
“fundamental objective of the modern law of aboriginal and treaty rights.”* In Haida, the
Court stated that “[i]t is a corollary of s. 35 that the Crown act honourably in defining the
rights it guarantees and in reconciling them with other rights and interests. This, in turn,
impliesaduty to consult and, if appropriate, accommodate.”*! The Court then went on to say
that reconciliation does not end with the formal resolution of claims:

The jurisprudence of this Court supports the view that the duty to consult and accommodate is part of a
process of fair dealing and reconciliation that beginswith the assertion of sovereignty and continues beyond
formal claimsresolution. Reconciliationisnot afina legal remedy in the usual sense. Rather, it isaprocess
flowing from rights guaranteed by s. 35(1) of the Constitution Act, 1982.%2

The long term objective of reconciliation fits readily into either the treaty context or the
context of asserted but unproven Aboriginal rightsand title. In Taku River, acaseinvolving
asserted but unproven rights, the Court stated that “[i]n all its dealings with Aboriginal
peoples, the Crown must act honourably, in accordance with its historical and future
relationship with the Aboriginal peoples in question. The Crown’s honour cannot be
interpreted narrowly or technically, but must be given full effect in order to promote the
process of reconciliation mandated by s. 35(1).”*

= Ibid at para119.

» Ibid at para 10.

%0 Supranote 5 at para 1.
3 Supra note 3 at para 20.
a2 Ibid at para 32.

8 Supra note 4 at para 24.
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Similarly, Professor Brian Slattery describes what he terms the “Principles of
Reconciliation”* as governing

thelegal effectsof aboriginal titlein moderntimes. They take astheir starting point the historical title of the
Indigenous group, as determined by Principles of Recognition, but they also take into account a range of
other factors, such as the subsequent history of the landsin question, the Indigenous group’ s contemporary
interests, and theinterestsof third partiesand thelarger society. So doing, they posit that historical aboriginal
title has been transformed into a generative right, which can be partialy implemented by the courts but
whose full implementation requires the negotiation of modern treati es®

Thefact that the overarching goal of reconciliation appliesto both asserted and established
rightsisnot surprising given that, regardless of thelegal status of the Aboriginal interests at
play, the need to reconcile such interests within society as a whole remains. As stated by
Chief Justice McLachlinin her article“ Aborigina Peoples and Reconciliation”: * The way
ahead lies in ending fragmentation by validating Aboriginal roots while recognizing that
Aborigina peoples are also shaped by and must live their lives in modern, multicultural
societies. In short, it liesin reclaiming culture and rights and reconciliation of those within
society as awhole.” %

D. SUMMARY OF THE PURPOSES OF THE DUTY TO CONSULT

Though it is the minority decision, the judgment of Justice Deschampsin Little Salmon
provides what is perhaps the pithiest summary of the purpose of the duty to consult. At
paragraphs 103 and 104, Justice Deschamps stated:

Thus, the constitutional duty to consult Aboriginal peoples involves three objectives: in the short term, to
provide“interim” or “interlocutory” protection for the constitutional rights of those peoples; in the medium
term, to favour negotiation of the framework for exercising such rights over having that framework defined
by the courts; and, in the longer term, to assist in reconciling the interests of Aboriginal peoples with those
of other stakeholders.

The short-, medium- and long-term objectives of the constitutional duty to consult Aboriginal peoples are
al rooted in the same fundamental principle with respect to the rights of Aboriginal peoples, namely the
honour of the Crown, which is always at stake in relations between the Crown and Aboriginal peoples (R.
v. Van der Peet, [1996] 2 S.C.R. 507, at para. 24).%’

This portion of her judgment was not the source of disagreement with the majority and
serves as an accurate summary of the law.

ot Brian Slattery, “The Metamorphosis of Aborigina Title” (2006) 85 Can Bar Rev 255 at 257.

% Ibid at 282 [emphasisin original].

% Beverley McLachlin, “Aboriginal Peoples and Reconciliation” (2003) 9 Canterbury Law Review 240
at 244.

s Little Salmon, supra note 2.
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Aswill be discussed below, great mischief can arise when the honour of the Crown and
the duty to consult are conflated or not properly distinguished.® When the duty to consult
and the honour of the Crown are conflated, the duty to consult can be stretched beyond its
purposes (as discussed in Part [11) and can expand the role of various Crown actors beyond
what their proper function contemplates (as discussed in Parts VI and VII).

IV. THELIMITSON THE DUTY TO CONSULT
A. THE INITIAL EXPANSION OF THE DUTY TO CONSULT

In the years following the 2004 and 2005 trilogy of decisions, attempts have been made
(both in the litigation process and, more frequently, at the negotiating table) to invoke the
Crown'’s duty to consult to serve a variety of purposes. For example, in Ahousaht First
Nation v Canada (Fisheries and Oceans)® the First Nation argued that the duty to consult
was triggered because the Crown’'s contemplated conduct affected the First Nation's
financial interest in thetreaty process. The Federal Court disagreed that potential impacts of
this nature gave rise to a duty, stating: “[C]oncerns over any impact on the treaty process,
which is a discrete process, would not trigger a duty to consult. The treaty negotiation
process and the litigation in which the applicants are involved are only relevant insofar as
they demonstrate that the applicants have asserted aright to fish commercially, asit isthis
assertion that triggers the duty to consult.”*

Similar attempts have been madein the realm of criminal law. In Labrador Métis Nation
v Canada (AG),” the Labrador Métis Nation tried to argue that the Attorney General’s
discretion on whether or not to stay a prosecution was subject to the Crown’ sduty to consullt.
The Federal Court of Appeal found that it was not and noted that “the Attorney General’s
stay of aprosecutionisvery different fromthe decisionsin the above casesto which the duty
to consult attached: they all had amuch moredirect impact on claimed underlying aboriginal
rightsthan isthe case here.”*? The Federal Court of Appeal went on to acknowledge that the
threshold for the trigger is low but found:

[T]he very tenuous nature of the connection between the issue of the stay and damage to aboriginal rights
isinsufficient to support a duty to consult. Any doubts on this score are put to rest by the constitutional
principlethat the Attorney General must exercise the prosecutorial functions of the officein an independent

manner and, for most practical purposes, free from judicial review.

Similarly, in Rv Janvier,* the Cold Lake First Nation argued that the Crown had a duty
to consult before putting in place an undercover operation aimed at catching individuals

3 Justice Deschamps puts it more strongly when, in Little Salmon, ibid at para 107, she speaks of the
honour of the Crown being taken “ hostage together with the principle of the duty to consult that flows
fromit.”

% 2007 FC 567, 313 FTR 247, aff’d 2008 FCA 212, 297 DLR (4th) 722.

“ Ibid at para 32.

4 2006 FCA 393, 277 DLR (4th) 60, aff’g 2005 FC 939, 276 FTR 219.

Ibid at para24.

Ibid at para 29.

2005 ABPC 194, [2006] 2 CNLR 179, aff'd 2006 ABQB 204, 399 AR 365.

-]
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violating fishing regulations. The Alberta Provincial Court disagreed and found that no duty
to consult existed in the circumstances.

Thisproliferation of consultation claimsisnot unlike the proliferation of claimsbased on
thefiduciary duty that emerged following the Court’ s 1984 decision in Guerin. Asdiscussed
above, the fiduciary duty (like the duty to consult) is grounded in the honour of the Crown,
but arisesonly inaparticular set of circumstances. Following the articul ation of thefiduciary
duty in Guerin, many claims were brought forth that invoked the fiduciary duty in awide
variety of contexts. Some 16 years later, in 2002, the Court clarified in Wewaykum Indian
Band v Canada, that the Crown’ sfiduciary duty is not an overriding obligation governing
al elements of the Crown-Aboriginal relationship but arises only when specific Indian
interests are at play: “[T]here are limits [to the duty]. The appellants seemed at times to
invokethe *fiduciary duty’ asasource of plenary Crown liability covering all aspects of the
Crown-Indian band relationship. This overshoots the mark. The fiduciary duty imposed on
the Crown does not exist at large but in relation to specific Indian interests.” %

Similar to the limits on the Crown’ sfiduciary duty, the Crown’ s duty to consult is not an
overarching doctrinethat governsall elementsof the Crown-Aboriginal relationship. Instead,
it is one (useful and necessary) element in the overall scheme of satisfying the Crown’'s
congtitutional duties to Canada’s Aboriginal peoples. Its role and purpose should not and
need not be expanded to encroach on and/or displace the other older and well-established
doctrines (also grounded in the honour of the Crown) that collectively govern the overal
relationship between the Crown and Aboriginal peoples, including the Crown’s fiduciary
obligations, treaty obligations, and obligation to justify infringements of Aboriginal rights
and title.

B. SOME LIMITATIONSON THE DUTY TO CONSULT

This section will consider a number of limitations on the duty to consult that have been
clearly articulated by the Court in its recent decisions. As articulated or elaborated in the
recent decisions, the Crown’s duty to consult is:

. not a means to seek the resolution of historical infringements;

. not a means to seek leverage or a negotiating position in respect of other claims;
and

. not a means to dictate a particular substantive outcome.
Each of these will be discussed in turn. In latter sections of this article, consideration will

begiventotheother el ementsof the Crown'’ sobligations, which underliethereason for these
limitations on the Crown’ sduty to consult and, if necessary, accommodate. Aswill be seen,

+ 2002 SCC 79, [2002] 4 SCR 245 [Wewaykur].
Ibid at para81. It is noteworthy that in Haida, supra note 3 at para 18, the Court quoted this paragraph
inthe context of adiscussion surrounding thefact that “[t]he honour of the Crown givesriseto different
dutiesin different circumstances.”
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there are other complementary elements of the Crown’ s obligations that are better suited to
address such circumstances.

1. NOT A MEANS TO SEEK THE RESOLUTION OF
HISTORICAL INFRINGEMENTS

In RTA, the Court confirmed that an essential element of the duty to consult is the
“possibility that the Crown conduct may affect the Aboriginal claim or right.”* However,
the Court forcefully drew the line at the suggestion that a historical underlying continuing
infringement was, in and of itself, an adverse effect for the purpose of triggering the Crown’s
duty to consult: “The claimant must show a causal relationship between the proposed
government conduct or decision and a potential for adverse impacts on pending Aboriginal
claims or rights. Past wrongs, including previous breaches of the duty to consult, do not
suffice.”*®

In coming to this conclusion, the Court drew on the purpose of the duty to consult as an
interim mechanism to protect Aboriginal rightsand claims pending resol ution by some other
mechanism: “ An underlying or continuing breach, while remediablein other ways, isnot an
adverse impact for the purposes of determining whether a particular government decision
gives rise to a duty to consult. The duty to consult is designed to prevent damage to
Aboriginal claims and rights while claim negotiations are underway.” * By this finding, the
Court makesit clear that therole of the duty to consult does not extend to providing ameans
to remedy past infringements (alleged or established) to Aboriginal claims or rights. The
Court went on, however, to provide reassurance that past and continuing breaches could be
adequately and appropriately dealt with through other means: “ Thisis not to say that there
is no remedy for past and continuing breaches, including previous failures to consult.”*°

The remedy for such an infringement flows from an ordinary court action in which
Aboriginal rights(or title) are proven, aninfringement isestablished and aclaim for damages
and/or other appropriate remedy for the alleged infringement are sought. There is nothing
new in the notion of an Aboriginal group advancing a claim for damages (or other
appropriate remedy) against the Crownin an action in respect of an alleged infringement. As
discussed further below, if the Crown can not discharge its obligation to establish that such
an infringement is justified, then the Crown would be subject to a damages claim.

Admittedly, bringing such claimsto prove (and establish the infringement of) Aboriginal
rights and title has proven difficult, time consuming, and costly. Moreover, Aboriginal title
claims have proven to be particularly lengthy. In the seminal case of Delgamuukw v British
Columbia,® for example, the British Columbia Supreme Court trial lasted 374 days over
three years, wherein over 61 witnesses provided oral testimony. Ultimately, the Supreme
Court of Canada determined that a defect in the pleadings prevented the Court from
considering the merits of the particular claim before the Court. More recently, in the British

a Supranote 1 at para45.

% |bid [emphasis added].

B Ibid at para 48 [emphasis added].

%0 Ibid at para 49.

st [1997] 3 SCR 1010 [Delgamuukw].
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Columbia Supreme Court’ s decision in Tsilhgot’in Nation v British Columbia,® that Court
heard evidence lasting 339 days. Despite the length of the evidentiary phase of the trial,
Justice Vickers determined that, again based on the pleadings, he was “not able, in the
context of these proceedings, to make a declaration of Tsilhgot’in Aboriginal Title.”*

It isreadily apparent that litigating Aboriginal title claims for every single First Nation
with an outstanding title claim woul d be adaunting prospect for all concerned — Aboriginal
peoples, governments, courts, and society at large. Litigating Aboriginal rights claims has
proven only dlightly lessintensive and with mixed successfor First Nation claimants. A few
examples will suffice:

. In Ahousaht Indian Band and Nation v Canada (AG),* after a lengthy trial that
lasted in excess of 100 days, the British Columbia Supreme Court issued a
declaration as to the First Nation’s Aboriginal right to fish and sell fish.®® The
Aboriginal rights found at trial were largely upheld (although slightly reduced in
scope) by the British Columbia Court of Appeal .

. In Lax Kw' alaams Indian Band v Canada (AG),* the British Columbia Supreme
Court, after atrial lasting 124 days, dismissed aclaimfor commercial fishing rights.

The length (and cost) of these claims is perhaps not surprising given what is at stake. A
discussion of the challenges involved in enhancing such claims through the civil litigation
process is beyond the scope of this article; however, the answer to the procedural challenge
of proving Aborigina right and title claims does not lie in expanding the duty to consult
beyond its purpose of providing interim protection for such claims pending their proof or a
negotiated settlement.

In light of the challenges associated with proving Aboriginal rights (and infringement),
it isnot surprising that some have tried to utilize the duty to consult (which does not require
conclusive proof) to address past infringements of their rights. The number of caseswherein
past grievances were alleged to have been within the scope of consultation on new projects
exploded in the period leading up to the Court’ s decision in RTA. Thiswas particularly true
for cases arising in the province of British Columbia, where the vast majority of Aboriginal
claims remain unsettled. Examplesinclude:

. attempts made by the Nlaka pamux Nation Tribal Council to expand the scope of
consultation in respect of an expansion to the existing Cache Creek Landfill to
include impacts arising from the construction of the original landfill project;>®

=2 2007 BCSC 1700, [2008] 1 CNLR 112.

s Ibid at iii (Executive Summary). The appeal of this case was heard by the British Columbia Court of
Appeal in November 2010 and a decision is pending.
2009 BCSC 1494, [2010] 1 CNLR 1.

% Ibid at para896. The British ColumbiaSupreme Court found it unnecessary to addresstheFirst Nation’s
claimto Aborigina title.

56 See Ahousaht Indian Band and Nation v Canada (AG), 2011 BCCA 237, 333 DLR (4th) 197.

& 2008 BCSC 447, [2008] 3 CNLR 158, aff’d 2009 BCCA 593, 314 DLR (4th) 385, aff’d 2011 SCC 56,
[2011] 3 SCR 535.

58 Nlaka’ pamux Nation Tribal Council v British Columbia (Environmental Assessment Office), 2011
BCCA 78,[2011] 2 CNLR 186 at para 72 [NNTC].
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. attempts made by a number of First Nations potentially affected by British
Columbia Transmission Corporation's (now BC Hydro's) Interior to Lower
Mainland Transmission Project to expand the scope of consultation in respect of
that project to include the impact of the construction of two previously built
transmission lines running along the same right of way as the proposed new ling;*
and

. attempts made by the Okanagan Nation Alliance, the KtunaxaNation Council, and
the Sinixt Nation Society to expand the consultation process in respect of BC
Hydro’'s purchase of a one third undivided interest in the Waneta Dam and
associated assets to include impacts arising from the original construction of the
dam and associated assets.*®

However, RTA makes it clear that the duty to consult is not the appropriate tool for
resolving past and continuing infringements.®*

2. NOT A MEANS TO SEEK LEVERAGE OR A NEGOTIATING POSITION
IN RESPECT OF OTHER CLAIMS

In RTA, the Court commented further on the nature of the adverse effect requiredtotrigger
the duty to consult: “ The adverse effect must be on the future exercise of theright itself; an
adverse effect on aFirst Nation' s future negotiating position does not suffice.” % The Court
went on to say:

Nor does the definition of what constitutes an adverse effect extend to adverse impacts on the negotiating
position of an Aboriginal group. The duty to consult, grounded in the need to protect Aboriginal rights and
to preserve the future use of the resources claimed by Aboriginal peoples while balancing countervailing
Crown interests, no doubt may havethe ulterior effect of delaying ongoing devel opment. The duty may thus
serve not only asatool to settleinterim resourceissues but also, and incidentally, asatool to achieve longer
term compensatory goals.... However, cut off fromitsrootsin the need to preserve Aborigina interests, its
purpose would be reduced to giving one side in the negotiation process an advantage over the other.®®

In short, consultation is not simply a means to obtain leverage in respect of other
outstanding claims. Such broader claims must be pursued by other means.

% British Columbia Utilities Commission (BCUC), In the matter of British Columbia Transmission
Cor poration Reconsideration of theInterior to Lower Mainland Transmission Project, BCUC Decision
(3 February 2011), online: BC Hydro <http://www.bchydro.com/etc/medialib/internet/documents/
projects/ilm/ILM_bcuc_reconsideration_decision.Par.0001.File.ILM-BCUC-reconsideration-
decision.pdf>. Leave to appeal this decision has been sought. See also Upper Nicola Indian Band v
British Columbia (Environment), 2011 BCSC 388, [2011] 2 CNLR 348[UNIB]. Anappeal totheBritish
Columbia Court of Appeal is pending.

€0 BCUC, In the matter of a Filing by British Columbia Hydro and Power Authority for the Acquisition
from Teck Metals Ltd of an Undivided One-Third Interest in the Waneta Dam and Associated Assets,
BCUC Reasons for Decision to Order G-12-10 (12 March 2010), online: BCUC <http://www.
bcuc.com/Documents/Proceedings/2010/DOC_24831_G-12-10 BCH%20Waneta%20Reasons%20-
%20WEB.pdf>.

o See NNTC, supra note 58 at para 72; UNIB, supra note 59 at paras 122-25.

e Supra note 1 at para 46.

& Ibid at para 50.
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The above comments from RTA were made in the context of an Aboriginal group with
asserted but unproven claims to Aboriginal rights and title. In principle, a similar proviso
(that is, that the duty to consult is not a means to seek leverage or a negotiating position in
respect of other claims) appearsto apply with equal measurein the context of treaty claims.
Aswill be discussed below, the Crown’ s obligation to negotiate, conclude, and honourably
implement treaties (which is also grounded in the honour of the Crown) exists alongside of
the Crown’ sduty to consult and, if necessary, accommodate. The two obligations, although
sharing a common grounding in the honour of the Crown, are not co-extensive. It is not
necessary to invoke the duty to consult as a means to (or for the purpose of) obtaining
leverage at the negotiating table (either in respect of treaty negotiations or negotiations for
compensation in respect of historic infringements).

3. NOT A MEANSTO DICTATE A PARTICULAR SUBSTANTIVE OUTCOME

In Haida, the Court clarified that “[w]hen the consultation process suggests amendment
of Crown policy, we arrive at the stage of accommodation.” % However, the Court was clear
that “[t]his process does not give Aboriginal groups aveto over what can be done with land
pending final proof of the claim.”® In Little Salmon, the Court commented on how this
applied in the circumstances of that case:

The First Nation goes too far, however, in seeking to impose on the territorial government not only the
procedural protection of consultation but also a substantive right of accommodation. The First Nation
protests that its concerns were not taken seriously — if they had been, it contends, the Paul sen application
would have been denied. This overstates the scope of the duty to consult in this case. The First Nation does
not have aveto over the approval process. No such substantive right is found in the treaty or in the general
law, constitutional or otherwise.%®

The Court found that “[s]omebody” " has to bring the consultation process to an end and
make adecision. Thissomebody isthe government decision-maker, whoissubject tojudicial
review.

Given the purposes of and limitations on the duty to consult discussed above, the courts
have had to consider the development of tools to inform and elucidate the duty to consult.
It is not surprising that the Court’s recent decisions have drawn upon the principles of
administrative law to do this.

V. THE INTERRELATIONSHIP OF THE CROWN’SDUTY TO CONSULT
WITH OTHER ELEMENTSOF THE CROWN’ SOBLIGATIONS

The Supreme Court of Canada has positioned the duty to consult as one element among
severa othersin thelegal principles governing the Crown-Aboriginal relationship: “[T]he

o4 Supra note 3 at para47.

& Ibid at para 48.

&6 Supra note 2 at para 14.

& Ibid at para 84 [emphasisin original].
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duty to consult may be seen as a necessary element in the overall scheme of satisfying the
Crown’s constitutional dutiesto Canada s First Nations.”®®

Since 1982, the Court has developed various processes that collectively comprise this
overall scheme. This section provides a brief overview of the other processes in order to
more clearly outline the role of the duty to consult and accommodate within the scheme.
Without attempting to create an exhaustive typology, it is possible to identify at least three
such elements in the overall scheme of satisfying the Crown’'s constitutional duties to
Canada’ s First Nations:

(1) the Crown’'s fiduciary obligation, which arise where the Crown has assumed
discretionary control over specific Aboriginal interests;

(2) the Crown’s treaty obligations (including negotiating, treaty making, and treaty
interpretation); and

(3) theCrown’sobligationin respect of justifying infringements of proven Aboriginal
rights or title.

While each of these processesisaimed at adifferent aspect of the Crown’ s constitutional
duties, they are al grounded in the honour of the Crown. Although afull analysis of these
other elementsis beyond the scope of this article, each of them will be discussed briefly in
turn. The emphasis will be on attempting to identify the boundaries (or overlaps) between
these elements and the duty to consult.

A. THE FIDUCIARY OBLIGATION

Liketheduty to consult, the Crown’ sfiduciary obligation isgrounded inthe honour of the
Crown. Whileboth emanatefrom the same source, the Crown'’ sfiduciary duty hasadifferent
trigger, purpose, and content than the duty to consult. Regarding its trigger, the Crown’s
fiduciary obligation arises only in specific circumstances where a prior relationship exists
between the Crown and the First Nation in respect of specific interests. As stated by the
Courtin Blueberry River Indian Band v Canada (Department of Indian Affairsand Northern
Devel opment):®°

Generally speaking, afiduciary obligation arises where one person possesses unilateral power or discretion
on a matter affecting a second “peculiarly vulnerable” person: see Frame v. Smith, [1987] 2 S.C.R. 99;
Norberg v. Wynrib, [1992] 2 S.C.R. 226; and Hodgkinson v. Smms, [1994] 3 S.C.R. 377. The vulnerable
party isinthe power of the party possessing the power or discretion, who isin turn obligated to exercise that
power or discretion solely for the benefit of thevulnerableparty. A person cedes (or more often finds himsel f
inthe situation where someone el se has ceded for him) hispower over amatter to another person. Theperson
who has ceded power trusts the person to whom power is ceded to exercise the power with loyalty and care.
Thisisthe notion at the heart of the fiduciary obligati on.”®

e RTA, supra note 1 at para 50.
6 [1995] 4 SCR 344 [Blueberry River].
o Ibid at para 38 [emphasisin original].
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Thus, whether or not the Crown’ sfiduciary duty existsis dependent on the Crown having
taken legal responsibility over aspecificinterest held by the First Nation and the First Nation
must be vulnerable as aresult of this. The two areas most commonly associated with the
Crown’sfiduciary duty are those of Indian reserves (where the Crown has assumed general
control viathe Indian Act™) and treaty rights (where the Crown has contracted to protect the
interests of First Nations vis-a-vis third parties).

While the above description articul ates the Crown’ sfiduciary duty to Aboriginal peoples
in general trust terms, the Court has been clear that the resulting relationship is not that of
a general trust or agency relationship but rather one that is sui generis as a result of the
“unique character both of theIndians’ interest inland and of their historical relationship with
the Crown.”

In Haida, the Court madeit clear that when dealing with asserted but unproven Aboriginal
interests the honour of the Crown does not give rise to a fiduciary obligation: “Here,
Aboriginal rights and title have been asserted but have not been defined or proven. The
Aboriginal interest in question is insufficiently specific for the honour of the Crown to
mandate that the Crown act in the Aboriginal group’s best interest, as a fiduciary, in
exercising discretionary control over the subject of the right or title.”” More recently, in
Little Salmon, the Court again reiterated that the two concepts are not interchangeable:
“[T]hefiduciary duty is not always constitutional in nature. Nor isit equivalent to the duty
to consult implied by the principle of the honour of the Crown that the Crown must maintain
initsrelations with Aboriginal peoples as holders of special congtitutional rights.” ™

Once afiduciary duty has been established, the Crown is required to adhere to certain
legal obligations vis-a-visthe specific interests to which the fiduciary duty applies. Perhaps
most importantly, the Crown must act as would “a man of ordinary prudence in managing
his own affairs.”™ Further, in doing so, the Crown's behavior further attaches the
“obligationsof loyalty, good faith, full disclosureappropriateto the matter at hand and acting
in what it reasonably and with diligence regards as the best interest of the [First Nation].” "
Clearly there are distinct roles for the fiduciary obligation and the Crown’s duty to consult
and, if necessary, accommodate.

B. THE CROWN’'STREATY OBLIGATIONS

It is notable that in Haida — a case that did not involve a treaty — the Court still
discussed the Crown’ sobligationsvis-avistreaties. In doing so, the Court was clear that the
Crown'’ sobligation in respect of treaties arises (as does the duty to consult) asaresult of the
honour of the Crown: “Section 35 represents a promise of rights recognition, and ‘[i]t is

n RSC 1985, c I-5.

2 Guerin, supra note 14 at 387.

I Supra note 3 at para 18.

“ Supra note 2 at para 142, Deschamps J.

75 Blueberry River, supra note 69 at para 104, citing Falesv Canada Permanent Trust, [1977] 2 SCR 302
at 315.

% Wewaykum, supra note 45 at para 94.
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alwaysassumed that the Crown intendsto fulfil itspromises' ... Thispromiseisrealized and
sovereignty claims reconciled through the process of honourable negotiation.”

Astothe specific types of behavior required of the Crown in respect of treaties, the Court
in Haida further articulated that the honour of the Crown “infuses the processes of treaty
making and treaty interpretation” ”® such that the Crown is required to act “with honour and
integrity, avoiding even the appearance of ‘ sharp dealing.’” " Even where treaties have not
been commenced (let alone concluded), the honour of the Crown requires the government
to be open to negotiations that will lead to a“just settlement of Aborigina claims.”®

The Court expanded on this in Mikisew, where in the context of a historic numbered
treaty, it stated: “ Treaty making is an important stage in the long process of reconciliation,
but it is only a stage. What occurred at Fort Chipewyan in 1899 was not the complete
discharge of the duty arising from the honour of the Crown, but a rededication of it.”® The
Court went on to reiterate that “the honour of the Crown infuses every treaty and the
performance of every treaty obligation.”®

Most recently in Little Salmon, the Court revisited these themes, again in the context of
amodern land claim agreement, whereit found that the content of consultation can be shaped
or even excluded, subject to the requirement that the outcomeis consi stent with the Crown’s
duty to act honourably:

[T]he content of meaningful consultation “appropriate to the circumstances’ will be shaped, and in some
cases determined, by the terms of the modern land claims agreement. Indeed, the parties themselves may
decide therein to exclude consultation altogether in defined situations and the decision to do so would be
upheld by the courts where this outcome would be consistent with the maintenance of the honour of the
Crown.®®

It is notable that, unlike the treaty at issue in Little Salmon, a number of recent treaties
concluded in British Columbia contain a provision setting out an exhaustive list of the
consultation obligations of Canada and British Columbia and further provide that “[f]or
greater certainty, the exercise of a power or authority, or an action taken, by Canada or
British Columbia that is consistent with or in accordance with this Agreement is not an
infringement of the Section 35 Rights of Tsawwassen First Nation and will not be subject to
any obligation to consult except as set out in [specified clauses in the Agreement].”®

77 Haida, supra note 3 at para 20, citing Rv Badger, [1996] 1 SCR 771 at para 41 [Badger].

I Ibid at para 19.

I Ibid, citing Badger, supra note 77 at para 41.

g0 Haida, ibid at para 20.

&L Supra note 5 at para 54.

e Ibid at para57.

&3 Supra note 2 at para 46.

8 Tsawwassen First Nation Final Agreement (8 December 2006) at para 46, online: British Columbia
Government <http://www.gov.bc.ca/arr/firstnati on/tsawwassen/down/fina/tfn_fapdf>. Seealsoibidat
45 and the similar clauses in the Maa-nulth First Nations Final Agreement (9 December 2006) at 16,
online: BC Treaty Commission <http://www.bctreaty.net/nations/agreements/Maanulth_final_initial_
Dec06.pdf>.
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While the question remains to be conclusively determined (perhapsin future litigation),
we believe that such clauses should be effective in confining the duty to consult within the
boundsexpressly agreed to by the parties. Themajority decisionin Little Salmon did not hold
otherwise. It stated that “[t]he duty to consult is treated in the jurisprudence as ameans (in
appropriate circumstances) of upholding the honour of the Crown. Consultation can be
shaped by agreement of the parties, but the Crown cannot contract out of its duty of
honourabledealing with Aboriginal people.”® Thecontext and wording of thispassage make
clear that while the Crown cannot contract out of itsduty to act honourably, it can determine
in atreaty the extent of the duty to consult. As stated by the Court, “[i]ndeed, the parties
themselves may decide therein to exclude consultation altogether in defined situations and
the decision to do so would be upheld by the courts where this outcome would be consistent
with the maintenance of the honour of the Crown.”® This quotation underscores the danger
of confusing or conflating the honour of the Crown and the duty to consult. The honour of
the Crown and the duty to consult are related, but not synonymous.

C. THE CROWN’SJUSTIFICATION OBLIGATION

Prior to the development of the Crown’ sduty to consult and, if necessary, accommodate,
much of the post-Canadian Charter of Rights and Freedoms® jurisprudence focused on the
test for proving Aboriginal rightsand title and proving infringements of such rightsand title.
If an Aboriginal group established both an Aboriginal right or title and an infringement, the
onus shifted to the Crown to establish whether that infringement could be justified.

In Rv Sparrow,® the Court held that legidation that affects the exercise of Aboriginal
rightswill be valid if it meets the test for justifying an interference with a right recognized
and affirmed under section 35(1) of the Constitution Act, 1982.% The first question to be
asked is whether the legidlation in question has the effect of interfering with an existing
Aborigina right. If a prima facie interference is found the analysis moves to the issue of
justification. Thistest involvestwo steps. First, one must determine whether thereisavalid
legidative objective. If avalid legislative abjective is found, the analysis proceeds to step
two: examining the honour of the Crown in dealings with Aboriginal peoples. Within the
analysis of justification, there are further questions to be addressed, depending on the
circumstances of theinquiry. Theseinclude: hasthere been aslittleinfringement as possible
in order to effect the desired result; is fair compensation available in a situation of
expropriation; and, hasthe Aboriginal group in question been consulted with respect to the
conservation measures being implemented. Thislist is not exhaustive.

A similar analysis was undertaken by the Court in Delgamuukw. In that case, the Court
addressed how the justification test first laid down in Sparrow and elaborated on in Rv
Gladstone,* required a“ modified approach”** inthecase of Aboriginal title. After reviewing
the proof required to successfully prove aclaim for Aboriginal title, the Court moved on to

& Little Salmon, supra note 2 at para 61.

& Ibid at para 46 [emphasis added].

& Part 1 of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, ¢ 11.
& [1990] 1 SCR 1075 [Sparrow].

8 Being Schedule B to the Canada Act 1982 (UK), 1982, ¢ 11.

% [1996] 2 SCR 723 [Gladstone].

ot Delgamuukw, supra note 51 at para 2.
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consider the issue of justification. The Court began by noting that “general principles
governing justification”® (as per Sparrow and Gladstone) operate with respect to an
infringement of Aboriginal title. The Court further provided that the first step of the
justification test is the same in respect of Aboriginal rights; that is, the legislature must still
haveavalidlegidlative objectiveallowing theinfringement. It isinthe second step of thetest
where amodified approach is necessary. As stated by the Court, “[t]he manner in which the
fiduciary duty operates with respect to the second stage of the justification test ... will bea
function of the nature of aboriginal title.”*® This means that in considering whether the
Crown has acted honourably in its dealings vis-avis the infringement on Aborigina title,
regard must be had to the unique features of Aboriginal title, namely the exclusive use, right
to choose, and the economic component.

Again, aconsistent themethat arisesin thejustification analysisis maintaining the honour
of the Crown. Likethe Crown’ sfiduciary obligationsand the Crown’ sobligationsin respect
of (negotiating and implementing) treaties, the honour of the Crown illuminatesthe Crown’s
obligation to justify infringements of Aboriginal rights and title.

D. INTERRELATIONSHIP OF THE DUTY TO CONSULT
WITH THESE OTHER ELEMENTS

In creating and elaborating the Crown’ s duty to consult and, if necessary, accommodate,
the courts clearly envisioned that these other critical elements of the overall scheme of
satisfying the Crown’ s constitutional dutiesto Canada’ sFirst Nationswould continueto co-
exist and fulfil a distinct role and purpose. Like the duty to consult, all of these Crown
obligations (fiduciary obligations, treaty obligations, and justification) arerelated to, but not
synonymous with, the honour of the Crown. Each has adistinct (and limited) purpose; the
overarching goal of reconciliation isnot served by attempting to stretch any of them to fulfil
apurpose properly served by another. Thisis particularly true of the duty to consult, which
(perhaps because it is the most recently developed of the elements discussed above) has
recently been the source of greater litigation and controversy.

V1. THE INTERRELATIONSHIP OF THE DUTY TO CONSULT
AND THE REQUIREMENTS OF PROCEDURAL FAIRNESS

The interrel ationship between administrative law and the duty to consult is not novel. In
Haida, the Supreme Court of Canadarejected the government’ sargument that prior to proof
of aright it owed nothing more than a*“broad, common law ‘duty of fairness', based on the
general rule that an administrative decision that affects the ‘ rights, privileges or interests of
anindividual’ triggers application of the duty of fairness.”* When the Court cameto outline
the scope and content of the duty to consult and accommodate, however, it drew a link
between the flexible contents of natural justice and the contents of the duty to consult:
“Precisely what is required of the government may vary with the strength of the claim and

92 Ibid at para 165.

o3 Ibid at para 166.

o4 Haida, supra note 3 at para 28, citing Cardinal v Director of Kent Institution, [1985] 2 SCR 643 at para
14 [Cardinal].
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the circumstances. But at aminimum, it must be consistent with the honour of the Crown.”
And again, later: “In discharging this duty, regard may be had to the procedural safeguards
of natural justice mandated by administrative law.”*

At a glance, the above comments by the Court are somewhat confusing; the Crown’s
obligations towards First Nations where asserted Aboriginal rights have the potential to be
affected ismorethan simply the common law duty of fairness, butin fulfilingitsobligations,
regard may be had to the procedural safeguardsof natural justice mandated by administrative
law which some would say is the duty of fairness by another name. As some commentators
have noted, “no meaningful distinction now exists between the rules of natural justice and
theduty of fairness. Rather, the precise procedural content of the duty of fairnesswill depend
upon the particular administrative and legal context in which it is being applied.”®’

Inour opinion, the Court’ sstatementsbecome clearer when they areunderstoodinrelation
to the question the Court was responding to. With respect to the Court’s rejection of a
common law duty of fairness, the Court was addressing the what question: what is the
Crown'’s legal duty in respect of First Nations in situations such as that which arose in
Haida? The Court’s ultimate answer to this question was that the honour of the Crown
imposes a duty on the Crown to consult Aboriginal peoples in order to provide interim
protection of their asserted Aboriginal rightsprior to settlement. Aswill be discussed bel ow,
understanding the effects of the Court’s finding on the what question permits a true
appreciation of theinterrel ationship between the common law duty of procedural fairnessand
the Crown’s duty to consult.

On the other hand, the Court’ s comments at paragraphs 38 and 41 address the scope and
content question: what contents of the duty to consult are appropriate to this case? It wasin
thiscontext that the Court provided adirect link to the contents of procedural fairness. Taken
together, webelievean accurate summary of theinterrel ationship articulated inHaidaisthat,
while the obligation on the Crown in respect of Aboriginal peoplesisnot one of procedural
fairness arising from the common law, the flexible procedural safeguards of administrative
law are nonetheless relevant and useful in understanding what is required to adequately
discharge the Crown’s duty to consult.

The Court’s recent articulations in Little Salmon leave the impression that its previous
statements on theinterrel ationship between procedural fairness and the duty to consult were
not fully appreciated in the aftermath of Haida. In Little Salmon, the First Nation took the
position that “ abright line”*® had to be drawn between the duty to consult and administrative
law principles, and “[&]t the hearing, counsel for the LSCFN was dismissive of resort in this
context to administrativelaw principles.”* In addressing thisargument, themajority referred
to the Court’s previous statements in Haida and reiterated the relationship between the

9 Haida, ibid at para 38.
96 Ibid at para 41.
o Donald JM Brown & John M Evans, Judicial Review of Administrative Action in Canada, |oose-leaf
(consulted on 8 February 2012), (Toronto: Canvasback Publishing, 2011) at 7:1331 [footnotes omitted)].
Zs Supra note 2 at para 45.
Ibid.
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contents of procedural fairness and the duty to consult, stating: “Administrative law is
flexible enough to give full weight to the constitutional interests of the First Nation.”*®

In our opinion, at ahigh level, the practical result arising from the Court’ s reaffirmation
of the connection between administrative and Aboriginal law is likely to be that those
working intherealm of Aboriginal law can now with confidence turn to thewell-established
body of administrative law to assist them in determining what is required to maintain the
honour of the Crown in a given situation. Nevertheless, in order to fully appreciate the
interrel ationship between procedural fairness and the duty to consult, regard must be had to
their similarities and differences.

A. DIFFERENT TRIGGERS, SIMILAR PRACTICAL PURPOSES

Aswas held in Haida, the Crown’ sobligation vis-a-vis Aboriginal peoplesin cases such
as Haida is not simply that of a duty of common law procedural fairness but also a duty to
consult, grounded in the honour of the Crown. The difference in the nature and source of
these duties has a significant impact on when the Crown’s obligations arise. As stated in
Haida, the “ duty [to consult] arises when the Crown has knowledge, real or constructive, of
the potential existence of the Aboriginal right or title and contemplates conduct that might
adversely affect it.”* In contrast, the duty of procedural fairness arises when a public
authority makes an administrative decision (which is not of legisative nature) that “ affects
the rights, privileges or interests of an individual .”**?

When compared in ageneral sense, the duties appear to arisein similar context; both are
triggered when a public authority seeks to render a decision that will affect rights. Upon
further investigation, however, the triggers are not as similar as they appear. Differences
include:

. the duty to consult applies to contemplated conduct whereas procedural fairness
applies more narrowly to decision-making;

. the duty to consult applies only where Aboriginal rights under section 35 of the
Constitution Act, 1982 are at stake whereas procedural fairness applies more
broadly to any rights, privileges, or interests;

. theduty to consult istriggered where the conduct hasthe potential for infringement,
whereas procedural fairnessistriggered where the decision will actualy affect the
party’sinterest; and

. the duty to consult is owed to the group in question as a result of the “special
relationship between the Crown and Aboriginal peoples as peoples,”'® whereas
procedural fairnessis owed to individuals.

00 |bid at para47.
01 Haida, supra note 3 at para 35.
102 Cardinal, supra note 94 at para 14.

103 Little Salmon, supra note 2 at para 122, Deschamps J.
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Collectively, these differences transl ate into determining whether it isthe duty to consult
that is triggered, the requirements of procedural fairness, or both. The possibility that a
situation may giveriseto both aduty to consult an Aboriginal group and aduty of procedural
fairnessto an individual was addressed in Little Salmon: “[T]he impact of an administrative
decision on the interest of an Aborigina community, whether or not that interest is
entrenched in as. 35 right, would be relevant as a matter of procedural fairness, just asthe
impact of a decision on any other community or individual (including Larry Paulsen) may
be relevant.”

Whilethe existence of the dutiesis dependent on different requirements, once established
their practical purposes are not dissimilar. While the overarching purpose of the duty to
consult wasexpressed in RTA asprotecting unproven or established rightsfrom“irreversible
harm” % pending settlement, in Little Salmon, the majority articulated the purpose from a
more practical lens: “The purpose of the consultation was to ensure that the Director’s
decision was properly informed.” 1%

Similarly, in Baker v Canada (Minister of Citizenship and Immigration),’” aleading case
on procedural fairness, the Court stated:

| emphasize that underlying all these factors is the notion that the purpose of the participatory rights
contained within the duty of procedural fairnessisto ensure that administrative decisions are made using a
fair and open procedure, appropriate to the decision being made and its statutory, institutional, and social
context, with an opportunity for those affected by the decision to put forward their views and evidence fully
and have them considered by the decisi on-maker.1%®

Thus, whilethetriggersof the Crown’ sduty to consult and procedural fairnessdiffer, once
triggered, their practical purposes are much the same. Inlight of this, it isnot surprising that
the Court has found that, in discharging the duty to consult, regard may be had to the
procedural safeguards of natural justice.

B. DIFFERENT SCOPES, SIMILAR CONTENTS

Much like the difference in triggers, the degree and depth of procedural safeguards
required in respect of both the duty to consult and procedural fairness vary depending on
specific factors. As stated in Haida, “the scope of the duty [to consult] is proportionate to a
preliminary assessment of the strength of the case supporting the existence of the right or
title, and to the seriousness of the potential ly adverse effect upontheright or title claimed.” *®
In contrast, the scope of procedural fairness depends “on an appreciation of the context of
the particular statute [under which the decision is being made] and the rights affected.”

104 |bid at para 47.

105 gupranotelat para4l.

06 Qupranote 2 at para 84.

7 [1999] 2 SCR 817 [Baker].

108 hid at at para 22.

109 gypranote 3 at para 39.

10 Baker, supra note 107 at para 22.
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While the factors to consider in determining the scope of each duty are different, it is
notable (and not surprising) that the nature of the right being affected and the degree of
impact are relevant to both assessments. In Baker, the Court noted that one of the specific
factors to be considered in respect of the rights affected is “the importance of the decision
totheindividual or individuals affected.”*** The Court continued, “[t]he moreimportant the
decision is to the lives of those affected and the greater its impact on that person or those
persons, the more stringent the procedural protections that will be mandated.”**? Similarly
in Haida, the Court provided that the scope of the duty to consult is greatest where “astrong
prima facie case for the claim is established, the right and potential infringement is of high
significance to the Aboriginal peoples, and the risk of non-compensable damageis high.” 3

Once the scope of the obligation on the Crown (whether it be a duty to consult or the
requirements of procedural fairness) is determined, the next question becomes the specific
contents of the duty owed to the Aboriginal group (in the case of the duty to consult) or the
individual (in the case of procedural fairness). Asisthe case with the practical purpose, the
content of the duties is another area where striking similarities exist. In Haida, the Court
referred to the concept of aspectrum, where at the lower end the duty to consult may require
the Crown “to give notice, disclose information, and discuss any issues raised in response
to the notice.”*** Similar requirements are necessary where the scope of procedural fairness
isat aminimum.™®

At the higher end of the spectrum are situations where the Crown may be required to
providethe Aboriginal group “the opportunity to make submissionsfor consideration, formal
participation in the decision-making process, and provision of written reasons to show that
Aboriginal concerns were considered and to reveal the impact they had on the decision.” ¢
Similar requirements are necessary where the level of procedural fairness exceeds the
minimal requirements. I nthese cases, “the circumstancesrequireafull and fair consideration
of the issues, and the claimant and others whose important interests are affected by the
decision in a fundamental way must have a meaningful opportunity to present the various
types of evidence relevant to their case and have it fully and fairly considered.”™” In sum,
the contents of procedural fairness and the duty to consult display remarkable similarities.

But what of theduty to (if necessary) accommodate First Nations' interests? To date, there
has been little articulation from the Supreme Court of Canada asto the content and limits of
accommodation.™® In Haida, the Court explained that accommodation is not a separate duty
from consultation, but isinstead an extension of it: “the effect of good faith consultation may

UL bid at para 25.

M2 pid.

M3 gQupranote 3 at para44.

14 |bid at para 43.

15 Seee.g. 1657575 Ontario v Hamilton (City of), 2008 ONCA 570, 92 OR (3d) 374 at para 29, wherein
after finding that the requirements of procedural fairness were minimal, the Ontario Court of Appeal
identified notice of the decision being made and of the procedurefor making it and an accurate statement
of the reasons it was being contemplated as adequate procedural safeguards.

16 Haida, supra note 3 at para 44.

7 Baker, supra note 107 at para 32.

18 We note the recent decision of the British Columbia Court of Appeal in West Moberly First Nations v
British Columbia (Chief I nspector of Mines), 2011 BCCA 247, 333 DLR (4th) 31 at paras180-81, leave
to appeal to SCC refused, 34403 (23 February 2012) [West Moberly], wherein accommodation was
discussed. A full discussion of this decision is outside the scope of thisarticle.
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be to reveal a duty to accommodate.”''®As to the actual nature and content of
accommodation, the Court went on to provide that “[w]here astrong prima facie case exists
for the claim, and the consequences of the government’ s proposed decision may adversely
affect it in asignificant way, addressing the Aboriginal concerns may require taking steps
toavoidirreparable harmor to minimizethe effects of infringement, pending final resolution
of the underlying claim.”*® And again later:

Theterms*“accommodate” and “ accommodation” have been defined asto “adapt, harmonize, reconcile”...
“an adjustment or adaptation to suit aspecial or different purpose ... aconvenient arrangement; a settlement
or compromise”: Concise Oxford Dictionary of Current English (9th ed. 1995), at p. 9. The accommodation
that may result from pre-proof consultation is just this — seeking compromise in an attempt to harmonize
conflicting interests and move further down the path of reconciliation.*?*

Itisclear fromthe Court’ sarticul ationsthat accommodation, where necessary, arisesfrom
the consultation process. Put another way, the knowledge and understanding of the
Aboriginal interest acquired by the Crown through the consultation process may require the
Crown to amend the contemplated activity to mitigate or avoid impact on the Aboriginal
interests. In practical terms, accommodation may mean, in appropriate circumstances,
making special arrangements to facilitate First Nations' participation in the consultation
process, making adjustments to a project location to avoid or mitigate the potential impact
on asignificant site, or limiting construction to certain times of the year to avoid or mitigate
the potential impact on ahunting right. Such accommodation isunique to the duty to consult
and is not required in respect of procedural fairness.

The similarities between procedural fairness and the duty to consult extend to the
decision-making process, or more specifically to decision-makers articulating the reasoning
processthat |ed to the substantive outcome. While generally not arequirement at thelow end
of either duty, decisions attracting a deeper level of procedural safeguard will likely attract
a duty on the decision-maker to give reasons. In Baker, the Court found that “where the
decision has important significance for the individual, when there is a statutory right of
appeal, or in other circumstances, some form of reasons should berequired.”*?* Similarly, in
Haida, the Court noted that consultation towards the high end of the spectrum may require
“provision of written reasonsto show that Aboriginal concernswere considered andtoreveal
the impact they had on the decision.”*? The requirement to give reasons is not surprising
given the purposes they achieve. As noted by the Court in Baker, reasons “foster better
decision making by ensuring that issues and reasoning are well articulated and, therefore,

19 Qupranote 3 at para47.

120 1bid [emphasis added)].

2L pid at para49.

22 gupranote 107 at para43.

12 Qupranote 3 at para44. See also West Moberly, supra note 118 at para 144, wherein Chief Justice Finch
of theBritish ColumbiaCourt of Appeal found that to be considered reasonabl e, the consultation process
would have to provide an explanation to the First Nations of how their position was fully considered.
Wherethe First Nation’ s position isrejected, persuasive reasonsjustifying the denial must be provided.
Chief Justice Finch went on to state: “Without areasoned basis for rejecting the petitioners' position,
there cannot be said to have been ameaningful consultation” (ibid). See also Baker, supra note 107 at
para 39.
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more carefully thought out” > and “allow partiesto see that the applicable issues have been
carefully considered.”

Thereis great uncertainty as to whether the similarities between procedural fairness and
the duty to consult end once the decision is made and reasons have been rendered. In RTA,
the Court, in the context of addressing remedies available for past grievances, made several
references to the remedy of damages in respect of a breach of the duty to consult.’® A
meaningful discussion of these sections and their possible interpretations and implications
is outside the scope of this article. We do however note that the strong parallels between
procedural fairness and the duty to consult discussed above may be of usein interpreting the
Court’scommentsin RTA. Further, the uncanny similaritiesin the content of the duties and
their identical practical purpose (in assuring informed decision-making) leads usto believe
that the Crown’ sduty to consult is at its core procedural, not substantive. We are supported
in this conclusion by the findings of the Court in Haida and Little Salmon.

In Haida, the Court was clear that the duty to consult did not give First Nations aright of
veto. Despite this finding, arguments continued to be brought forth that, in taking an action
that was contrary to an Aboriginal group’s interest, the Crown was necessarily acting
dishonorably. Such was the situation in Little Salmon, wherein the First Nation argued that
consultation could not have been adequate, for if it werethe Crown would not have approved
the land grant. In dismissing the First Nation's argument, Justice Binnie stated:

The First Nation goes too far, however, in seeking to impose on the territorial government not only the
procedural protection of consultation but also a substantive right of accommodation. The First Nation
protests that its concerns were not taken seriously — if they had been, it contends, the Paulsen application
would have been denied. This overstates the scope of the duty to consult in this case. The First Nation does
not have aveto over the approval process. No such substantive right is found in the treaty or in the general
law, constitutional or otherwise.**”

Of noteistheinclusion of thewords “in this case” in the above passage. Their inclusion
raises doubt as to whether the duty to consult would ever give rise to a specific substantive
outcome. While a discussion of this issue is outside the scope of this article, we do
nonethel ess draw the reader’ s attention back to the definitive words in Haida that the First
Nation does not have a veto over the activity being contemplated. We further note that
allowing Aboriginal groupsasubstantive right to acertain outcome would appear to conflict
with the overarching purpose of reconciliation and the practical purpose of informed
decision-making. After all, as stated in Haida: “ Balance and compromise areinherent inthe
notion of reconciliation.”*?® Similarly, what is the point of informed decision-making if the
outcome is already dictated?

124 Baker, ibid.

25 Ibid.

126 Qupranote 1 at paras 37, 49.

27 Little Salmon, supra note 2 at para 14.
128 gqupranote 3 at para 50.
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VII. FORUM FOR AND ROLESIN CONSULTATION — WHO CHOOSES?

Other features of the relationship between administrative and Aborigina law that the
Court elaborated on in RTA are the ability to rely on pure administrative law concepts to
identify the process in which consultation should be carried out and the Crown’s various
roles within that process. The Court’ s comments regarding process first appeared in Haida.
In that case, the Court dropped several hints that an administrative process may be an
appropriate means of addressing consultation issues: “The government may wish to adopt
dispute resolution procedures like mediation or administrative regimes with impartial
decision-makersin complex or difficult cases.”'* The Court went on to note that the choice
of regimes and decision-making processes rested with the government stating: “It isopento
governmentsto set up regul atory schemesto addressthe procedural requirementsappropriate
todifferent problemsat different stages, thereby strengthening thereconciliation processand
reducing recourse to the courts.”**

While noting that “[t]o date, the Province has established no processfor this purpose,”**
the Court went asfar as outlining what standard of review would apply to any administrative
process that might be set up for such a purpose.®* The Court concluded this discussion with
another reference that suggests the parallels between this area of Aboriginal law and
administrative review: “The focus ... is not on the outcome, but on the process of
consultation and accommodation.”**

In RTA, this issue was revisited. The Court reiterated and further articulated the
relationship between administrative and Aboriginal law in respect of forum and actorsin
consultation cases:

The duty on a tribunal to consider consultation and the scope of that inquiry depends on the mandate
conferred by thelegislation that createsthe tribunal. Tribunals are confined to the powers conferred on them
by their constituent legislation: R. v. Conway, 2010 SCC 22, [2010] 1 S.C.R. 765. It follows that the role of
particular tribunalsin relation to consultation depends on the dutiesand powersthelegislature has conferred
onit.

Thelegislature may choose to delegate to atribunal the Crown’ sduty to consult. As noted in Haida Nation,
itisopento governmentsto set up regul atory schemesto addressthe procedural requirementsof consultation

at different stages of the decision-making process with respect to a resource.

In practical terms, the right of the legislature to choose results occurs in one of four
situations:

(1) Theadministrative body fulfils the role of engaging in consultation;

129 |bid at para 44.

10 pid at para51.

3L |bid at para 60.

132 bid at paras 60-63.

133 |bid at para 63.

3 RTA, supranote 1 at paras 55-56.
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(2) The administrative body fulfils the role of adjudicating the adeguacy of
consultation;

(3 Theadministrative body fulfils both of the above roles; or
(49 Theadministrative body fulfils neither of the above roles.

Invariably thelast situation begsthe question, can the Crown avoid its duty to Aboriginal
peoplessimply by choosing to not assign theseroles? Theanswer isno. The Court was quick
to reiterate that the honour of the Crown cannot be avoided: “It must be met.”*** As such,
where the legidlature has not assigned the role(s), or has done so but questions arise as to
whether these roles are being adequately fulfiled, “Aboriginal peoples affected must seek
appropriate remediesin the courts.”*%®

The situation in RTA involved a Crown agent (BC Hydro) applying to a public decision-
maker (the British Columbia Utilities Commission). What of the situation where a private
actor is applying to a public decision maker? Just as the RTA case was granted leave to
appeal by the Supreme Court of Canada, the Federal Court of Appeal wasissuingitsdecision
in Sanding Buffalo. That caseinvolved four separate judicial reviewsin which anumber of
First Nations sought to challenge three decisions by the National Energy Board (NEB) to
issue Certificates of Public Convenience and Necessity to three pipeline projects. In each of
those applications, the proponent was a private actor, not a Crown agent. As articulated by
the Federal Court of Appeal, the precise “novel question”*¥ in Sanding Buffalo was:

[W]hether, beforemaking itsdecisionsin relation to those applications, theN.E.B. wasrequired to determine
whether by virtue of the decisionin Haida Nation v. British Columbia (Minister of Forests), [2004] 3S.C.R.
511, 2004 SCC 73, the Crown ... was under a duty to consult the [First Nations] with respect to potential
adverse impacts of the proposed projects on the [First Nationsinterest] and if it was, whether that duty had
been adequately discharged.138

The NEB was of the opinion that, in adjudicating the pipeline applications before it, the
Board did not have a duty to determine whether the honour of the Crown had been
maintained in the Haida sense. It went on to acknowledge, however, that consultation with
First Nations nonethelesstook place through the application process. In particular, the NEB
noted that, asits decision wasto determine whether the application wasin the public interest
such a consideration includes a review of the proponent’s consultation with Aboriginal
groups. The NEB held that the proponent’s requirement to consult with First Nations
stemmed not from the honour of the Crown (aresponsibility we know cannot be delegated
to third parties), but fromthe statutory, policy, and filing guideline requirementsimposed on

3 |bid at para 63.
136 Ibid.

¥ ganding Buffalo, supra note 2 at para 2.
138 Ibid.
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proponents.”*® The Federal Court of Appea in Sanding Buffalo agreed and dismissed the
appeals.

The First Nations involved in Standing Buffalo sought leave to appeal the Federal Court
of Appedl’s decision. The Supreme Court of Canada placed the applications for leave in
abeyance until adecision in RTA was rendered and granted the parties in Sanding Buffalo
intervener standing in RTA. Shortly after the decision in RTA was rendered, the Court
dismissed the applicationsfor leaveto appeal . Asisits practice, the Court did not provide
reasonsin dismissing the applicationsfor leave. Assuch, uncertaintiesremain asto whether,
and if so how, the NEB’ s consultation process relates to the honour of the Crown.

Two situations can usefully be distinguished in connection with thisissue. Sometimes, a
tribunal’ s decision is not effective until confirmed by the Crown, acting through a minister
or the Governor in Council. Other times, the tribunal issuesthe final decision which permits
a private proponent to undertake an activity with potentially adverse effects on a claimed
Aboriginal right or interest. Each situation will be discussed in turn.

Sanding Buffalo wasan example of thefirst situation. A subsequent exampleisdescribed
by the NEB in its TransCanada Keystone Pipeline Decision. In that example, the Board
further explained how the NEB process could assist the Crown in determining whether or not
it is honourable to approve a decision of Board.’* The NEB’s process is designed, in part,
toelicit evidenceof Aboriginal interestsand can berelied upon by the Crown when assessing
whether a proposed activity should be permitted, having regard to its impact on a First
Nation. That is, the Crown, in satisfying itself that a First Nation has been adequately
consulted and if necessary, accommodated, in respect of an application, can rely on the
proponent’s efforts and the First Nation's involvement in the NEB process. If the Crown
contemplates conduct in relation to the activity and is satisfied that the direct consultation
with the proponent and the access to the public decision-maker through participation in the
regulatory process has upheld the honour of the Crown, there is no need for the Crown to
undertake further consultation in connection with that activity. Where the Crown is of the
opinion that the consultation undertaken isinadequate, it can initiate further consultation to
ensure the honour of the Crown is upheld.

¥ Seee.g. Enbridge Southern LightsGP onbehalf of Enbridge Southern LightsLP and Enbridge Pipelines
Inc (February 2008), NEB Decision OH-3-2007 at 10-11, online: NEB <https://www.neb-one.gc.ca/ll-
eng/livelink.exe/fetch/2000/90464/90552/441806/456607/499885/499563/A 1D4Q5_-_Reasons For_
Decision.pdf ?nodel d=499564& vernum=0>.

40 See supra note 2.

41 sSeeTransCanada Keystone Pipeline GP Ltd (March 2010), NEB Decsion OH-1-2009 at 94-95, online:
NEB <https://www.neb-one.gc.cal/ll-eng/livelink.exe/fetch/2000/90464/90552/418396/550305/604643/
604441/A1S1E7 - OH-1-2009_Reasons for_Decision.pdf ?nodeid=604637& vernum=0>whereinthe
NEB further explained:

TheBoard isgoverned by avariety of legislative and common law requirements and is a court of
record that operates independently and at arm'’ s length from the government of Canada. It is not
the samething as“the Crown” becauseit isan independent tribunal that isnot subject to direction
by the Crown.... In respect of the Crown’s Aboriginal consultation obligations, this legislative
structure provides particular challenges not faced by federal departmentsdirected by Ministers of
the Crown. Inlight of the specificlegislative structure established in 1959 by Parliament under the
NEB Act, the Crown has determined that it will rely on the NEB process as ameans to meet some
or all of its consultation obligationsin respect of mattersthat fall within the mandate of the NEB.
This does not mean that the Crown has delegated its duty to consult to the Board. The Board has
jurisdiction to consider whether aprojectisinthe publicinterest and asapart of that consideration
it weighs the costs and benefits of the project, including its potential effects on Aboriginal
interests.
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Implicit support for thisapproach can befound in Haida, wherein after finding that private
actors are under no duty to consult or accommodate, the Court provided that “[t]he Crown
alone remains legally responsible for the consequences of its actions and interactions with
third parties, that affect Aboriginal interests. The Crown may delegate procedural aspects of
consultationtoindustry proponents seeking aparticular devel opment; thisisnot infrequently
done in environmental assessments.”'*? Direct support for this approach is found in the
Federal Court Trial Division decision in Brokenhead Ojibway Nation v Canada (AG),**®
where, the Court stated:

In determining whether and to what extent the Crown has a duty to consult with Aboriginal peoples about
projects or transactions that may affect their interests, the Crown may fairly consider the opportunities for
Aboriginal consultation that are available within the existing processes for regulatory or environmental
review: ... Those review processes may be sufficient to address Aboriginal concerns, subject alwaysto the
Crown'’s overriding duty to consider their adequacy in any particular situation. Thisis not a delegation of
the Crown's duty to consult but only one means by which the Crown may be satisfied that Aborigina
concerns have been heard and, where appropriate, accommodated: see Haida, above, at para. 53 and Taku,
above, at para. 4014

Inthisscenario, theregulatory process (the NEB’ sdecision to issue a Certificate of Public
Convenience and Necessity) is followed by a Crown decision (the Governor in Council
approval). The latter can rely upon the former.

The second situation arises where the applicant is a private (non-Crown) company, the
decision of the adjudicative body is final, and where no other Crown conduct is
contemplated. The NEB, under other partsof itsmandate, and many provincial regulatorsare
empowered to authorize activities of private proponents that may have adverse impacts on
First Nation interests. These regulators may not themselves have any direct bilateral
consultation responsibilities and there may be no other activity contemplated by the Crown
that would trigger an independent obligation to consult.

In these circumstances, the question should not be who will consult and how will the
adequacy of consultation be adjudicated. Instead, the proper focus is whether the process
maintains the honour of the Crown. In Haida, the Supreme Court stated: “It is open to
governmentsto set up regul atory schemesto addressthe procedural requirementsappropriate
todifferent problemsat different stages, thereby strengthening thereconciliation processand
reducing recourse to the courts.”** In our view, where the Crown has set up a regulatory
schemethat will result in afinal decision without further Crown conduct or decision making
involved, the courts ought to look at the jurisdiction conferred on the regulator under the
scheme from two perspectives. First, was the jurisdiction conferred on the regulator
appropriate, given the potential impact of the decision being made on Aboriginal rights or
interest? Second, did the regulator in question carry out its duties consistent with the
jurisdiction it was given under its enabling statute?

42 gqypranote 3 at para 53.

M5 2009 FC 484, 345 FTR 119.

144 |bid at para 25. This statement was adopted by the Alberta Court of Appeal in Tsuu T'ina Nation v
Alberta (Environment), 2010 ABCA 137, 482 AR 198 at para 104.

45 gqupranote 3 at para51.
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Importantly, the answer to both questions starts with an analysis of the statute. Does the
statute confer an obligation on the regulator to conduct consultation itself, adjudicate the
extent of consultation by the Crown, or consider the nature of the impact on Aboriginal
interests resulting from authorizing the project to proceed? If the tribunal has one or more
of thoseresponsibilities, hasit carried out itsobligationsin accordancewith therequirements
of the statute, including giving appropriate weight to any alleged adverse effects on
Aboriginal interests?

Wherethetribunal failsto properly perform its statutory duties, the courtswill intervene
to require compliance. Where the enabling legislation does not require Aboriginal interests
to be fully considered, the question becomes whether the Crown acted honourably when it
set up the regulatory schedule in the first place. If the scheme was established through
identifiable government activities, those activities can be reviewed by the courts in
appropriate circumstances. Whether legislation setting up the regulatory schedule can be
reviewed in this way remains to be determined.’*® Thus, in our view, the consultation
responsibilities of atribunal must be determined on the basis of its enabling statute. If the
tribunal itself isnot charged with consultation and thereisno other Crown actor, the process
before, and the decision of, the tribunal may nevertheless assist the Crown in meeting its
obligation to act honourably if its statutory mandate requires it to have sufficient regard to
First Nation interestsin the circumstances. If the tribunal’ s mandate does not give adequate
prominence to the impact of activitiesit is considering on Aboriginal rights or interest, then
it is the regulatory scheme itself that is flawed, and an aggrieved First Nation must seek
whatever relief is available against the Crown in connection with the establishment of that
regime.

The approach we have outlined stays true to the principles of administrative law when
considering the mandate of atribunal, but appliesthe constitutional principlesof Aboriginal
law set out in Haida and RTA by permitting judicial review of the regulatory scheme itself
to ensure the honour of the Crown is being met. We do not believe that the mere fact that a
regulatory scheme does not include a provision for the bilateral discussion normally
associated with consultation implies the scheme cannot assist in meeting the honour of the
Crown. It istrue that quasi-judicial tribunals are bound by the principles of natural justice
and therefore must receive information through their public hearing processes. They cannot
meet individually with parties appearing before them or collect information on their own, as
this would be inherently inconsistent with their quasi-judicial nature and function.
Nevertheless, the process they employ often requires consultation with First Nations by the
proponents before them and provides First Nations with direct access to the ultimate
decision-maker. These processes (properly conducted) provide First Nations with the
opportunity to obtain, lead, or elicit information, in order to bring forward concernsor issues
directly to the decision-maker, and to have those concerns or issues given full, fair, and
serious consideration by the decision-maker.

The Supreme Court of Canada has previously considered the adequacy of regulatory and
administrative processesfor seeking out and assessing potential impactson First Nations. In

146 RTA, supranote 1 at para 44.
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Quebec (AG) v Canada (National Energy Board)'’ the Court commented on the NEB’s
hearing process:

Moreover, evenif this Court wereto assumethat the Board, in conducting itsreview, should havetaken into
account the existence of thefiduciary rel ationship between the Crown and the appellants, | am satisfied that,
for the reasons set out above relating to the procedure followed by the Board, its actions in this case would
have met the requirements of such aduty. Thereisno indication that the appellantswere given anything less
than thefullest opportunity to be heard. They had accessto al the evidence that was before the Board, were
able to make submissions and argument in reply, and were entitled to cross-examine the witnesses called by
the respondent Hydro—Québec.148

Other courts have recognized that a regulatory process may contribute to the fulfilment
of the Crown’s duty. In Ka'a’Gee Tu First Nation v Canada (AG),*° the Federal Court
considered theregul atory review processunder the Mackenzie Vall ey Resour ce Management
Act™ and found that, to a point, it discharged the consultation obligation:

The consultation process provided for under the Act is comprehensive and provides the opportunity for
significant consultation between the[private] devel oper and the affected Aboriginal groups. Asnoted above,
the record indicates that the A pplicants have had many opportunitiesto expresstheir concernsin writing or
at public meetings through submissions made by counsel on their behalf or by the Applicants directly. The
record also establishes the Applicants were heavily involved in the process and that their involvement
influenced the work and recommendations of the Review Board. In essence, the product of the consultation
process is reflected in the Review Board's Environmental Assessment Reports. These reports, while not
necessarily producing the results sought by the Applicants, do reflect the collectiveinput of all of the parties
involved, includingthe Applicants. The Environmental Assessment Report concerning the Extension Project
clearly showsthat many of the concerns of the A pplicantsweretaken into account. Whilethe Review Board
ultimately endorsed the project, it did so only with significant mitigating measures and suggestions which
were supported by the Applicants and which went along way in addressing their main concerns.

Up until this point, the process, in my view, provided an opportunity for the Applicants to express their
interests and concerns, and ensured that these concerns were seriously considered and, wherever possible,
demonstrably integrated into the proposed plan of action. Up until this point in the process, | am satisfied
that the Applicants benefited from formal participation in the decision-making proc&a151

In short, a regulatory hearing process can provide al the elements of consultation by
ensuring that First Nations are provided with:

(1) Adequate notice;

(2) All necessary information in atimely way;

47 11994] 1 SCR 159.

8 |bid at at 184-85.

149 2007 FC 763, 315 FTR 178.

150 SC 1998, ¢ 25.

1 Qupranote 149 at paras 118-19.
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(3) The opportunity to engage in direct consultation with the applicant and/or attend
regulatory hearing proceedings; and

(4) Anopportunity to expresstheir interestsand concernsthrough submissionsdirectly
to the decision-maker.

These elements fulfil the requirements of the Crown’ sduty.** If properly conducted, the
regulatory processes that provide these elements are adequate to maintain the honour of the
Crown.

We appreciate that this approach will not satisfy those who believe a decision-making
process cannot be honourableif it does not involveadirect, bilateral consultation processin
which the Crown is directly engaged. We disagree and note again that such an argument
conflates the honour of the Crown (which isaways present) and the duty to consult (which
only arises in particular circumstances). The focus needs to remain on the honour of the
Crown. The inquiry should be on whether the regulatory processin question is adeguate to
maintain it.

Therecourse to administrative law principlesand the Court’ s stated willingnessto seeits
general framework for the duty to consult further developed through court decisions“in the
age-old tradition of the common law”*> stands in sharp contrast to the Court’s repeated
invocationsto the partiesto negotiate and resol ve substantiveissues of Aboriginal rightsand
title at the negotiation table (through treaties or otherwise) rather than through judicial
determinations. In numerous decisionsdealing with substantive Aboriginal rightsor title, the
Supreme Court of Canada (and lower courts) hasrepeatedly emphasized that such claimsare
better subject to negotiation rather thanlitigation. For example, in Delgamuukw, the Supreme
Court of Canada ended its decision with the following comment: “On afinal note, | wish to
emphasize that the best approach in these types of cases is a process of negotiation and
reconciliation that properly considers the complex and competing interests at stake.”***

This distinction in approach between the duty to consult (to be developed by court
decisions) and substantive Aborigina rights (where negotiation is preferable) is more
understandabl e when one clearly distinguishes between the purpose of (discussedin Part 11)
and the limitations on (Part 111) the Crown’s duty to consult and the other elements of the
Crown'’ sobligationsto satisfy its constitutional dutiesto Canada s Aboriginal peoples (Part
V1).

VIIl. CONCLUSION

The recent decisions of the Supreme Court of Canada have provided significant further
discussion, elaboration, and analysis of the purpose of the Crown’s duty to consult and, if
necessary, accommodate Aborigina peoples before undertaking a decision or conduct that
may adversely affect their interests. While the duty to consult fulfils a critically important

2 See Mikisew, supra note 5 at para 64, citing Halfway River First Nation v British Columbia (Ministry
of Forests), 1999 BCCA 470, 178 DLR (4th) 666 at paras 159-60.

183 Haida Nation, supra note 3 at para 11.

% Qupranote 51 at para 207.
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role in defining, guiding, and devel oping the interrel ationship of the Crown and Aboriginal
peoples, therole of the duty to consult, properly understood, is but one of several important
elements in the overall scheme of satisfying the Crown’s constitutional dutiesto Canada's
First Nations. This article has attempted (with support drawn from the recent Court
decisions) to situate the Crown’s duty to consult within the context of this overall scheme.
While the role of the Crown’'s duty to consult and, if necessary, accommodate is both
important and useful, the Crown’s duty to consult should not be stretched in an attempt to
fulfil other roles or serve other purposes. The Crown’s duty to consult coexists with other
elements of the overall scheme of satisfying the Crown’s constitutional dutiesto Canada’'s
First Nations, including the Crown’s fiduciary obligations, treaty obligations, and the
obligation to justify infringements of Aboriginal rights and title. The onusis on courts (and
litigants) to choose the proper tool for the job in different circumstances. Each of these
interrelated doctrines has adistinct role and purpose and each will fulfil their purpose better
if the boundaries and overlaps between them are respected.



