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THE SUPREME COURT OF CANADA AND THE 
ALBERTA COURT OF APPEAL: Do THE TOP COURTS 
HAVE A FUNDAMENTAL PHILOSOPHICAL DIFFERENCE 

OF OPINION ON PUBLIC LAW ISSUES? 

BARBARA BILLINGSLEY AND BRUCE P. ELMAN° 

Prompted by the marked clash between the Supreme 
Court of Canada and the Alberta Court of Appeal in 
R. v. Ewanchuk, the authors ask whether this conflict 
is indicative of a fundamental divergence of opinion 
between the two courts. To answer this question, the 
authors embark on a review of all I 32 public law 
cases appealed from the Alberta Court of Appeal to 
the Supreme Court of Canada behveen I 982 and 
December 2000. The authors examine these cases to 
determine the extent of the Supreme Court's overt 
criticism of the reasoning employed by the Alberta 
Court of Appeal. 

While acknowledging the obvious difficulties of 
subjecting this data to precise analysis, the authors 
find that the data reveals some predictable patterns 
regarding the manner in which the two courts react 
to certain public law questions. The authors conclude 
that there are some fundamental philosophical 
differences behveen the courts, a finding which 
indicates that the clash between the courts in the 
Ewanchuk case was not a completely unique or 
unpredictable circumstance. 

Inspires par le conflil choquant entre la Cour 
supreme du Canada et la Cour d'appel de /'Alberta 
dans R. contre Ewanchuk, /es auteurs se demandent 
si ce conjlil est indicatif de la divergence d'opinions 
entre /es deux cours. A/in de repondre a cette 
question, Jes auteurs on/ revu /es I 32 causes de droit 
public qui on/ fail l'objet d'un appel de la Cour 
d'appel de /'Alberta devanl la Cour supreme du 
Canada entre I 982 et decembre 2000. Les auteurs 
etudient ces causes pour determiner I 'etendue de la 
critique jlagrante de la Cour supreme sur le 
raisonnement de la Cour d'appe/ de /'Alberta. 

Tout en reconnaissant qu 'ii est difficile de 
soumettre ces donnees a des analyses precises et 
scientifiques, Jes auteurs estiment que /es donnees 
revelent certains mode/es previsibles dans la maniere 
don/ /es deux cours reagissent aux questions de droit 
public. Les auteurs concluenl qu 'ii existe certaines 
differences philosophiques fondamentales entre /es 
cours, ce qui indique que le conjlil entre el/es quant 
a /'affaire Ewanchuk n 'etail pas tout a/ail unique or 
imprevisible. 

TABLE OF CONTENTS 

I. INTRODUCTION . . . . . . . . • . . • . . . . . . . . . . . . . . . . . . . . . . . . . 704 
II. THE RESEARCH PARAMETERS ........................... 705 

III. WHAT DO THE NUMBERS SAY? THE EMPIRICAL DATA .......... 708 
IV. BEYOND THE NUMBERS: THE SUBSTANCE OF THE 

SUPREME COURT'S NEGATIVE COMMENTARY ................ 718 
A. CLASSIFYING THE NEGATIVE COMMENTARY CASES ......... 718 
B. MORE ON THE THIRD CLASS: TONE OF THE 

NEGATIVE COMMENTS 719 
C. THE RELATIONSHIP BETWEEN THE RESULT OF THE APPEAL 

AND THE TONE OF THE NEGATIVE COMMENT . . . . . . . . . . . . . 724 

Barbara Billingsley, Assistant Professor, Faculty of Law, University of Alberta; and Bruce P. Elman, 
Professor and Dean, Faculty of Law, University of Windsor (formerly Belzberg Professor of 
Constitutional Law, University of Alberta). The writers would like to acknowledge the invaluable 
work of Jeff Landmann, from the University of Alberta, who served as the primary research assistant 
for this article. The research was funded by a Small Faculties Research Grant from the University 
of Alberta. Thanks also to Marco Mendicino, from the Faculty of Law at the University of Windsor, 
who provided editorial assistance. 



704 ALBERTA LAW REVIEW 

D. THE RELATIONSHIP BETWEEN THE TOPIC CONSIDERED 

AND THE TONE OF THE NEGATIVE COMMENT 

VOL. 39(3) 2001 

724 
V. POSITIVE FEEDBACK: COMPLIMENTS FROM THE 

SUPREME COURT OF CANADA . . . . . . . . . . . . . . . . . . . • . • . . . . . 727 
VI. MEANING AND MESSAGE: ANALYZING THE DATA . . . . . . . . . . . . . 728 

VII. CONCLUSIONS ...••....•............•........•...... 729 
APPENDIX A ....•..................•..........•.... 730 

I. INTRODUCTION 

In late February of 1999 the Supreme Court of Canada decided to overturn the verdict 
of the Alberta Court of Appeal in the case of R. v. Ewanchuk. 1 This decision and its 
aftermath focused national attention on the relationship between the two courts involved 
in the case. Although the Supreme Court's finding was arguably worthy of some attention, 
the public furor that ensued, both within Alberta's legal profession and among the general 
public, was primarily generated by the harsh exchange of comments between Justice 
Claire L'Heureux-Dube of the Supreme Court and Justice John McClung of the Alberta 
Court of Appeal. 

The two justices were openly and expressly critical of each other's views. In her 
written judgment in the Ewanchuk case, Justice L 'Heureux-Dube contended that the 
opinions expressed by Justice McClung in the Appeal Court ruling were derived not from 
the findings of fact "but from mythical assumptions."2 Further, Justice L'Heureux-Dube 
argued that Justice McClung's statements perpetuated "archaic myths and stereotypes."3 

Justice McClung, in a highly unusual response, defended his judgment in a letter and 
interview published.by the National Post. He accused Justice L'Heureux-Dube of using 
her judicial position to advance her personal opinions.4 

Justice McClung's reaction to Justice L' Heureux-Dube' sjudgment drew public attention 
to the Supreme Court's criticism of the Court of Appeal's decision in Ewanchuk. The 
letter and interview spurred a vigorous public debate on whether the justices had acted 
appropriately in criticizing one another. More particularly, the controversy focused on 
whether Justice L'Heureux-Dube's critique of Justice McClung's views was unnecessarily 
personal and harsh. The critical issues raised by Justice L'Heureux-Dube's comments, 
however, go beyond questions of judicial protocol and centre, more particularly, on the 
question of what, if anything, these comments reveal about the interaction between the 

[1999) I S.C.R. 330, rev'g (1998), 212 A.R. 81 [hereinafter Ewanchuk]. 
Ibid. at 372. 
Ibid at 376. 
Mr. Justice J.W. McClung, Letter to the Editor, National Post (26 February 1999) A19: "Madame 
Justice Claire L'Heureux-Dube's graceless slide into personal invective in Thursday's judgment in 
the Ewanchuk case allows some response. It issued with "the added bitterness of an old friend." 
Whether the Ewanchuk case will promote the fundamental right of every accused Canadian to a fair 
trial will have to be left to the academics. Yet there may be one immediate benefit. The personal 
convictions of the judge, delivered again from her judicial chair, could provide a plausible 
explanation for the disparate (and growing) number of male suicides being reponed in the Province 
of Quebec." 
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Alberta Court of Appeal and the Supreme Court of Canada. Is the Supreme Court's harsh 
criticism of the Alberta Court of Appeal in Ewanchuk unique, or is it merely the latest, 
albeit the most conspicuous, example of a recurring, pervasive, and fundamental clash of 
public policy perspectives between the Supreme Court of Canada and the Alberta Court 
of Appeal? If a fundamental divergence on public policy matters does exist between the 
two courts, what are the points of disagreement, and what, if any, consequences flow from 
this division? In attempting to answer these fundamental questions, this article will 
consider both the empirical data regarding Alberta appeals to the Supreme Court of 
Canada and the substantive comments made by the Supreme Court of Canada when 
considering public law cases from Alberta.5 This article goes beyond simply reviewing 
the empirical data regarding the success rate of Alberta appeals to the Supreme Court of 
Canada. While such data is useful, it does not reveal much about the fundamental public 
policy perspectives from which each court operates. Accordingly, in an attempt to shed 
some light on the relationship between the Alberta Court of Appeal and the Supreme 
Court of Canada regarding public policy matters, this article considers both the empirical 
data regarding the frequency of the Supreme Court's overt criticism of the Alberta Court 
of Appeal in public law cases and the substantive content of this criticism. 

II. THE RESEARCH PARAMETERS 

This article is based on a review of all the public law cases appealed from the Alberta 
Court of Appeal to the Supreme Court of Canada since the 1982 advent of the Canadian 
Charter of Rights and Freedoms 6 up to and including December 2000. For the purpose 
of this analysis, a "public law" case is defined as any case involving a significant public 
law element; that is, any case involving public policy issues between levels of government 
or between government and private citizens or corporations. The research, therefore, 
includes all criminal law cases and all constitutional law cases. Cases on sentencing 
matters7 and cases that raise administrative or procedural questions absent any 
constitutional or Charter issues have been excluded. Alberta applications for leave to 
appeal to the Supreme Court of Canada have also been excluded.8 

Several other empirical studies have been written with respect to Supreme Court of Canada appeal 
rates and success rates. Most notable are the publications of Peter J. McCormick, including: 
"Alberta's Court of Next-To-Last Resort: Appeals from the Alberta Court of Appeal to the Supreme 
Court of Canada, 1970-1990" ( 199 l) 29 Alta. L. Rev. 86 l; Canada's Courts, (Toronto: James 
Lorimer, 1994); "Judicial Citation. The Supreme Court of Canada. and the Lower Courts: The Case 
of Alberta" (1996) 34 Alta. L. Rev. 870; and I. Greene el al., Final Appeal: Decision-Making in 
Canadian Courts of Appeal (Toronto: James Lorimer, 1998). 
Part I of the Constitution Act. 1982, being Schedule B to the Canada Act /982 (U.K.). 1982. c.11 
[hereinafter Charter]. 
The sentencing matters were originally excluded as being beyond the intended parameters of this 
study. In any event, preliminary research indicated that all sentencing appeals that raised Charter 
questions have been denied leave by the Supreme Court. 
The outcome of leave applications cannot be relied upon as a basis for analyzing the fundamental 
philosophical perspectives of the Alberta Court of Appeal and the Supreme Court of Canada because 
the Supreme Court is under no legal obligation to give reasons for granting or refusing leave to 
appeal. In fact, the Supreme Court frequently does not provide such reasons. Further. as noted by 
P.W. Hogg, Constitutional law of Canada, 4th ed. vol. I looseleaf (Scarborough: Carswell. 1998 -
Rel. I) at 8-12: "Because the Court does not give reasons for the grant or denial of leave to appeal, 
there is no case law on the kinds of considerations that the Court takes into account in determining 
applications for leave." 
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The decision to restrict this article to an analysis of public law cases since the advent 
of the Charter is a purposeful one. Although private law cases- contract, property, and 
tort law disputes, for example- often raise public policy matters, 9 public law cases more 
frequently and obviously raise such issues, providing the courts with an opportunity to 
comment directly on public policy matters. Further, while the public law cases considered 
for this study are not restricted to Charter cases, the time span encompassed by the 
research intentionally coincides with the inception of the Charter because the adoption of 
the Charter fundamentally expanded the mandate and ability of Canadian courts to analyze 
government policy and public law matters. Accordingly, one premise of this research is 
that since 1982 all public law matters before the courts have necessarily involved an 
express or implied consideration of Charter values and, therefore, have increased the 
potential for conflict between the fundamental philosophies of the provincial courts of 
appeal and the Supreme Court of Canada. 

As noted above, the research for this article focuses on identifying and substantively 
analyzing public law cases in which the Supreme Court of Canada has criticized the 
reasoning of the Alberta Court of Appeal, regardless of whether the appeal was successful 
or not. To some extent the process of identifying these cases is a subjective exercise, 
unavoidably affected by the perspective of the person reading the cases. For example, one 
reader might argue that every case in which the Supreme Court rejects the findings or the 
reasoning of the Alberta Court of Appeal is by definition a case in which the Supreme 
Court negatively comments on the lower court's reasoning. Further, different readers 
might have different opinions as to what constitutes a "negative" comment or criticism 
by the Supreme Court of Canada. Comments that one reader might take to be negative 
might not appear so to another reader. As much as possible, this study attempts to 
minimize the impact of subjective influences on the data collection process by relying 
only on those cases in which the Supreme Court expressly rejects, challenges, or questions 
the reasoning of the Alberta Court of Appeal (even if the Supreme Court agrees with the 
ultimate finding in the case). 

As a template for identifying those cases in which the Supreme Court openly criticizes 
the reasoning of the Alberta Court of Appeal, this study relies upon examples drawn from 
R. v. Ewanchuk,'° Vriend v. Alberta, 11 and R. v. Westendorp. 12 As previously noted, 
in Ewanchuk Justice L 'Heureux-Dube of the Supreme Court criticized Justice McClung's 
statements in the appeal judgment as perpetuating "archaic myths and stereotypes." 13 In 
Vriend Justices Cory and Iacobucci of the Supreme Court noted that Justice McClung was 
"mistaken" in his interpretation of the law and expressly disagreed with various aspects 
of the lower court's reasoning. 14 In Westendorp Chief Justice Laskin of the Supreme 

IU 

II 

12 

,~ 

There are a myriad of private law cases that raise public policy issues. Some prominent examples 
include: Citizens Insurance Company v. Parsons (1881), 7 App. Cas. 96; Starr v. Hou/den, [1990) 
I S.C.R. 1366; Hi/Iv. Church o/Scientology, [1995] 2 S.C.R. 1130; and Dobson v. Dobson, (1999) 
2 S.C.R. 753. 
Supra note I . 
(1998) I S.C.R. 493, rev'g (1996), 184 A.R. 351 [hereinafter Vriend]. 
[1983) I S.C.R. 43, rev'g (1982), 35 A.R. 228 [hereinafter Westendorp]. 
Supra note I at 376. 
Supra note 11 at 548. 
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Court characterizedthe analysis of Justice Kerans of the Alberta Court as being "baffling" 
and "doubly baftling." 15 

Of course, such negative comments by the Supreme Court are only one indicia of a 
fundamental philosophical difference of opinion between the Supreme Court and the 
Alberta Court of Appeal. Again, one could argue that every time the Supreme Court 
overturns a decision of the Alberta Court of Appeal, the Supreme Court is implicitly 
demonstrating a philosophical divergence from the Alberta Court even though there is no 
express criticism of the Alberta Court's approach. Accordingly, a fundamentally divergent 
philosophical perspective might exist between the courts even absent express negative 
comments by the Supreme Court of Canada. Nevertheless, it is reasonable, if not obvious, 
to assume that the Supreme Court of Canada's express criticism of the Alberta Court is 
the best objective indicator of the Supreme Court's opinion of the soundness of the 
Alberta Court's reasoning. First, pointed and critical comments by the Supreme Court are 
a clear indication of a difference of opinion between the courts. Second, critical 
commentary by the Supreme Court provides an insight into the Supreme Court's opinion 
of the Alberta Court's approach, regardless of whether the two courts ultimately agree on 
the disposition of a given case. Finally, since the Supreme Court is always in a position 
to comment on the reasoning employed by a lower court, the fact that the Supreme Court 
chooses to overtly criticize the Alberta Court's judgment in some cases but not in others 
may help to identify the public policy issues on which the Supreme Court and the Alberta 
Court of Appeal most often or most strongly diverge. 

Because this analysis goes beyond a review of empirical data alone, certain limitations 
on its conclusions must be recognized at the outset. First, and most obviously, all of the 
data involved in this study is unavoidably affected by several "outside factors," including 
the number of public law issues arising in the courts, the number of public law cases 
pursued to appeal, and the number of public law cases in which leave was granted by the 
Supreme Court of Canada. In other words, this inquiry into the fundamental philosophical 
perspectives of the Alberta Court of Appeal and the Supreme Court of Canada and the 
divergence, if any, between them is I im ited to a review of the cases actually heard by both 
courts. Again, while a philosophical difference may exist between the courts apart from 
these cases, this article necessarily relies on the case law as the one, and perhaps the only, 
objective evidence of such a difference. 16 

Second, the Supreme Court's express criticisms of the Alberta Court of Appeal are 
undoubtedly affected by two highly subjective elements: specifically, the nature of the 
public law question before the court and the temperament of the judges writing the 
decisions. Some questions are inherently more politically, emotionally, or passionately 
charged than others and, therefore, more easily lend themselves to overt criticism of a 

u 
I(, 

Supra note 12 at 53. 
Until recently Canadian judges have not generally spoken out in public. When they have, they 
generally tend to avoid controversial matters. In particular, judges rarely speak on the decisions of 
other courts. The tendency of judges to avoid publicly commenting on cases is precisely what made 
Justice McClung's letter to the National Post regarding Ewanchuk so extraordinary and is what 
ultimately prompted calls for an investigation into the appropriateness of Justice McClung's conduct 
in writing the letter. 
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lower court's reasoning. Similarly, some judges are naturally more impassioned or more 
aggressive writers and, therefore, are more likely to expressly - and negatively -
comment on reasoning with which they disagree. These subjective elements arguably limit 
any objective analysis of the fundamental philosophical positions of the Supreme Court 
of Canada and the Alberta Court of Appeal. Further, these elements also provide a basis 
for assessing whether the Supreme Court's criticism in a case such as Ewanchuk reflects 
a clash of fundamental values between the courts or merely a clash of judicial 
personalities. Accordingly, to the extent possible, this study attempts to take these 
elements into account. 

Finally, the data collected for this study includes only the comments made by the 
Supreme Court of Canada about the Alberta Court of Appeal's reasoning. The study does 
not include an evaluation of comments that appear in judgments from the lower court 
about the Supreme Court's analysis in previous cases. While such information may 
provide meaningful insight into the public policy perspectiv~softhe two courts, gathering 
such data was beyond the scope of this article. Similarly, this article does not attempt to 
assess the relationship between the Supreme Court of Canada and any other provincial or 
territorial Court of Appeal or the Federal Court of Appeal. It might be that the members 
of the Supreme Court of Canada are no more expressly critical of the Alberta Court of 
Appeal than they are of other Courts of Appeal. Once again, while such information 
would be valuable in further analyzing the Supreme Court's relationship to the Alberta 
Court of Appeal, such an assessment is beyond the scope of this article. 

Ill. WHAT Do THE NUMBERS SAY? THE EMPIRICAL DATA 

Of all the cases appealed from the Alberta Court of Appeal to the Supreme Court of 
Canada from I 982 to December 2000, 132 cases fit into the public law category as 
defined in this article.17 These cases are further subcategorized based upon the issue of 
appeal: Charter, non-Charter constitutional law, and all other public law issues. Cases 
involving non-Charter constitutional issues raise questions of general constitutional 
interpretation, typically, although not exclusively, involving an interpretation of the 
division of powers between the orders of government created by the Canadian 
Constitution, including primarily the Constitution Act, /867 18 and the Constitution Act, 
/982. 19 Cases appealed on "other public law issues" do not involve Charter or non
Charter constitutional law questions. Accordingly, this category involves a mixed bag of 
issues, mostly concerning the interpretation of federal or provincial statutes. 

As illustrated in Figure I, of the 132 public law cases 47 cases (35 percent) were 
appealed on Charter questions, IO cases (8 percent) concerned non-Charter constitutional 
issues, and 75 cases (57 percent) involved other public law issues. Overall, 54 cases (41 
percent) were successful on appeal, and 78 (59 percent) were dismissed. Of the successful 

17 

IM 

l'I 

See Part 11: Research Parameters for a definition of"public law" cases. Note that this article does not 
distinguish between cases in which the government is the appellant as opposed to the respondent on 
the appeal. For a list of alt 132 cases see Appendix A to this article. 
(U.K.), 30 & 31 Viet., c. 3, reprinted in R.S.C. 1985, App. II, No. S. 
Being Schedule B to the Canada Act /982 (U.K.). 1982, c. 11. 
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appeals 20 (37 percent) involved Charter issues, 5 (9 percent) involved non-Charter 
constitutional issues, and 29 (54 percent) concerned other public law issues. Of the 
unsuccessful appeals 27 cases (35 percent) involved Charter questions, 5 cases (6 percent) 
involved non-Charter constitutional law issues, and 46 cases (59 percent) involved other 
issues. As a basic starting point, these numbers suggest that the Supreme Court of Canada 
has been fairly even-handed in allowing and dismissing appeals from Alberta - the 
success and failure rates in public law appeals are not significantly different. That is, the 
Supreme Court of Canada is almost as likely to allow an appeal from the Alberta Court 
of Appeal as to reject or dismiss such an appeal. Further, the likelihood of success or 
failure on appeal is not substantially affected by the type of public law issue under 
consideration. Regardless of whether the appeal is allowed or disallowed, more than half 
of the Court's agenda concerns cases that consider general or "other" public law issues, 
with Charter cases accounting for more than one-third of the agenda and non-Charter 
constitutional cases comprising less than one-tenth of the cases considered by the Supreme 
Court. 

FIGURE I: TOTAL PUBLIC LAW CASES CONSIDERED 

All Public Charter Cases Non-C/1arter "Other" Cases 
Law Cases Constitutional 

Cases 

Total Cases 132 47 (35% of toral) 10 (8% of lotal) 75 (57% of 101al) 

Appeals Allowed 54 (41% of total) 20 (43% of Charter 5 (50% of Non- 29 (39% of Orher 
cases) ('l,urter Cases) 
(37% of Appeals Constitutional Law (54% of Appeals 
Allowed) cases) Allowed) 
( 15% of total) (9% of Appeals (22% of lolal) 

Allowed) 
(4% of tolal) 

Appeals Dismissed 78 (59% of 101al) 27 (57% of Clwrler S (50% of Non- 46 (61 % of Other 
cases) ('hurter cases) 
(35% of Appeals Constitutional Law (59% of Appeals 
Dismissed) cases) Dismissed) 
(20% of total) (6% of Appeals (35% of lolal) 

Dismissed) 
(4% of total) 

As indicated in Figure 2, of the 132 pub I ic law cases 21 (16 percent) include express 
negative commentary by the Supreme Court of Canada regarding the reasoning of the 
Alberta Court of Appeal. 20 Trying to evaluate whether this number alone indicates that 
the Supreme Court of Canada is prone to disagree with the Alberta Court of Appeal on 
public law matters is a bit like deciding whether the proverbial glass is half empty or half 
full. On one hand, the 16 percent rate of negative criticism may not seem very significant. 
On the other hand, this figure does indicate that the Supreme Court has overtly criticized 
the Alberta Court of Appeal in nearly one-fifth of the Alberta public law cases heard by 
the Supreme Court over an eighteen-year period. From this perspective, the 16 percent 

20 See Part II: Research Parameters for a definition of .. negative commentary." 
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figure is arguably quite significant when one takes into account the conservatism usually 
expected of a superior court when reviewing a lower court's reasoning. At the very least, 
this criticism rate indicates that the Supreme Court's overt criticism of the Alberta Court 
of Appeal on public law matters is closer to being a pattern of behaviour or a regular 
occurrence rather than an isolated incident.21 

FIGURE 2: NEGATIVE COMMENT CASES BY ISSUE 

All Cases Cltarter Cases Non-Cltarter "Other" Cases 
Constitutional 

Law Cases 

Number of 21 (100%) 3 (14%) 5 (24%) 13 (62%) 
Negative Comment 
Cases 

% of Total Cases 16% 2% 4% 10% 
Considered 

% of Cases by n/a 6% of All <11artl!r 50% of All Non- 17% of All Other 
Issue Cases C'ltartl!r Cases 

Constitutional Law 
Cases 

Of the 21 cases containing express negative commentary 3 ( 14 percent) involved Charter 
issues, 5 (24 percent) involved non-Charter constitutional law cases, and 13 (62 percent) 
concerned other matters. Looking at these numbers in another way, only 3 (2 percent) of 
the 132 cases involved negative commentary on Charter issues. Of the Charter cases 
alone, only 6 percent included negative commentary. Only 5 (4 percent) of the 132 cases 
identified included negative commentary on non-Charter constitutional law issues. Thus 
negative comments were made in 50 percent of all non-Charter constitutional law cases. 
Only 13 (10 percent) of the 132 cases included negative commentary on other public law 
issues. Therefore, negative comments were made in 17 percent of cases concerning other 
public law issues. 

Taken together, the data in Figure I and Figure 2 do not demonstrate a correlation 
between the frequency of the issues raised in public law cases appealed to the Supreme 
Court and the incidence of the Court's negative commentary with respect to those issues. 
For example, while Charter issues were raised in more than one-third of all the cases 
appealed (whether the appeal was successful or not), Charter cases comprised less than 
one-fifth of the cases containing negative comments by the Supreme Court. Thus in terms 
of frequency of appeal to the Supreme Court of Canada Charter cases ranked second 
among the three types of public law issues. However, these cases were the least likely to 
attract negative commentary from the Supreme Court of Canada. Further, while non-

21 Of course, more meaning could be attached to this figure if it was compared to the rate of express 
criticism by the Supreme Court of Canada in public law matters appealed from the Courts of Appeal 
in all other provinces. See Part II: Research Parameters and Part VII: Conclusions for further 
discussion of this point. 
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Charter constitutional law cases comprised less than one-tenth of all public law cases 
heard by the Supreme Court of Canada, these cases constituted nearly one-quarter of all 
public law cases containing negative comments. Looked at another way, the Supreme 
Court negatively commented on the Court of Appeal's reasoning in half of the non
Charter constitutional law cases appealed to the upper court. Thus cases containing non
Charter constitutional law issues were the least likely of the three public law categories 
to be appealed to the Supreme Court of Canada, but these cases were, by far, the most 
likely to result in overt criticism by the Supreme Court. 

In terms of appeal success rates, Figure 3 shows that appeals were successful in 12 (57 
percent) of the 21 negative comment cases. Of these 12 only 1 (8 percent) involved 
Charter issues, 2 (17 percent) involved non-Charter constitutional law issues, and 9 (75 
percent) involved other public law issues. Figure 4 indicates that the appeals were 
dismissed in 9 (43 percent) of the negative comment cases. Of these 9 cases 2 (22 
percent) involved Charter questions, 3 (33 percent) involved non-Charter constitutional 
law issues, and 4 ( 45 percent) involved other public law matters. Contrary to expectations, 
these numbers demonstrate that the Supreme Court was as likely to offer negative 
comments when dismissing appeals as when allowing them. Further, these numbers 
indicate that the Supreme Court was least likely to criticize the Alberta Court of Appeal 
in Charter cases and most apt to criticize the Alberta Court of Appeal in cases raising 
"other" public law issues, regardless of whether the appeal was dismissed or allowed. 

Curiously these numbers show that the Supreme Court criticized the Alberta Court of 
Appeal on Charter issues twice as frequently when the appeal was dismissed as when the 
appeal was allowed. 22 In cases raising "other" public law issues the situation is reversed: 
the Supreme Court commented negatively on the Alberta Court's reasoning nearly twice 
as often when the appeal was allowed rather than dismissed. In cases involving non
Charter constitutional law issues, the Supreme Court was one and a half times more likely 
to criticize the Court of Appeal's reasoning when the appeal was dismissed than when the 
appeal was allowed. 

ll See Figures S and 6 and the accompanying discussion for an analysis of this data with regard to 
whether the negative comments are made in the majority or dissenting reasons. 
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FIGURE 3: NEGATIVE COMMENT CASES WITH APPEA~ ALLOWED 

All Charter ("C") Cases Non-Cl,arter "Other" Cases 
Cases Constitutional 

("NCC") Law 
Cases 

Negative Comment Cases with 12 I (5%) 2 (9%) 9 (43%) 
Appeals Allowed (57%) 

% of Total Cases Considered 9% 1% 2% 7% 

o/o of Negative Comment Cases 100% 8% 17% 75% 
with Appeals Allowed 

% by Issue n/a 2% of all C Cases 20% of all NCC 12% of all Other 
Law Cases Cases 

33% of C Cases 
with Negative 40% of NCC Law 69% of Other Cases 
Comment Cases with Negative with Negative 

Comment Comment 

FIGURE 4: NEGATIVE COMMENT CASES WITH APPEA~ DISMISSED 

All Charter ("C") Cases Non-Cl,arter "Other" Cases 
Cases Constitutional 

("NCC") Law Cases 

Negative Comment Cases with 9 2 (9%) 3 (15%) 4 (19%) 
Appeals Dismissed (43%) 

% of Total Cases Considered 6% 1% 2% 3% 

o/o of Negative Comment Cases 100% 22% 33% 45% 
with Appeals Dismissed 

% by Issue n/a 4% of all C Cases 30% of all NCC Law 5% of all Other 
Cases Cases 

67% of C Cases with 
Negative Comment 60% of NCC Law 31 % of Other Cases 

Cases with Negative with Negative 
Comment Comment 

Notably, the Supreme Court's criticism did not always appear in the Court's deciding, 
or majority, judgment. 23 Figures 5 and 6 illustrate that, of the 21 Supreme Court of 
Canada public law cases that expressly criticized the reasoning of the Alberta Court of 
Appeal, in 13 cases (62 percent) the criticism appeared in the majority or concurring 
judgments, while in 8 (38 percent) the criticism appeared in a dissenting or partially 
dissenting judgment. Of the 12 cases that contained negative commentary and in which 
the appeal was allowed, 9 cases (75 percent) included negative commentary in the 
majority reasons, and 3 (25 percent) included negative commentary in the dissenting 

For the purposes of this article, reference to a "majority" judgment includes concurring reasons and 
reference to "dissenting" reasons includes partial dissents. 
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reasons. Of the 9 negative commentary cases in which the appeal was dismissed, 4 cases 
(44 percent) included negative commentary in the majority reasons and 5 (56 percent) 
included negative commentary in the dissenting reasons. Thus as one might expect, where 
an appeal was allowed the Supreme Court's overt criticism most often occurred in its 
majority judgment. But where an appeal was dismissed the Supreme Court's criticism 
appeared nearly as often in the majority judgment as in the dissenting reasons. 

FIGURE 5: NEGATIVE COMMENTARY IN MAJORITY REASONS 

All Issues Charter Cases Non-Charter "Other" Cases 
Constitutional Law 

Cases 

Comment In 13 (62%) 2 (9%) 3 (15%) 8 (38%) 
Majority Reasons 

% of Cases with 100% JS% 23% 62% 
Negative 
Commentary In 
Majority Reasons 

Comment in 9 I 2 6 
Majority Reasons 
& Appeal Allowed (75% of cases with (8% of cases with ( I 7% of cases with (50% of cases with 

negative comment negative comment negative comment negative comment 
where appeal is where appeal is where appeal is where appeal is 
allowed) allowed) allowed) allowed) 

( I I% of cases with (22% of cases with (67% of cases with 
negative comment in negative comment in negative comment in 
majority reasons & majority reasons & majority reasons & 
appeal allowed) appeal allowed) appeal allowed) 

Comment in 4 I I 2 
Majority Reasons 
& Appeal (44% of negative ( 1 I% of negative ( 11 % of negative (22% of negative 
Dismissed comment cases comment cases comment cases comment cases 

where appeal is where appeal is where appeal is where appeal is 
dismissed) dismissed) dismissed) dismissed) 

(25% of cases with (25% of cases with (50% of cases with 
negative comment in negative comment in negative comment in 
majority reasons & majority reasons & majority reasons & 
appeal dismissed) appeal dismissed) appeal dismissed) 
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FIGURE 6: NEGATIVE COMMENTARY IN DISSENTING REASONS 

All Issues Cllarter Cases Non-C/1arter "Other" Cases 
Constitutional Law 

Cases 

Comment In 8 (38%) I (5%) 2 (9%) S (24%) 
Dissenting Reasons 

% of Cases with 100% 13% 25% 62% 
Negative 
Commentary In 
Dissenting Reasons 

Comment in 3 0 0 3 
Dissenting Reasons 
& Appeal Allowed (25% of cases with (25% of cases with 

negative comment negative comment 
where appeal is where appeal is 
allowed) allowed) 

( I 00% of cases with 
negative comment in 
dissenting reasons & 
appeal allowed) 

Comment in s I 2 2 
Dissenting Reasons 
& Appeal (56% of negative ( 12% of negative (22% of negative (22% of negative 
Dismissed comment cases comment cases comment cases comment cases 

where appeal is where appeal is where appeal is where appeal is 
dismissed) dismissed) dismissed) dismissed) 

(20% of cases with (40% of cases with (40% of cases with 
negative comment in negative comment in negative comment in 
dissenting reasons & dissenting reasons & dissenting reasons & 
appeal dismissed) appeal dismissed) appeal dismissed) 

Looking at the data on a yearly basis, Figure 7 indicates that public law matters have 
been pursued from the Alberta Court of Appeal to the Supreme Court of Canada in every 
year from 1982 to 2000. Nevertheless, in 1985, 1987, 1988, 1990, 1994, 1996, and 1997 
the Supreme Court did not overtly criticize the Alberta Court despite the fact that the 
highest number of public law appeals occurred in several of those years (namely, 1985, 
1989, and 1990). The highest concentration of public law cases including negative 
commentary occurred in 1982, 1983, 1989, 1992, 1998, 1999, and 2000. However, in 
several of these years (most notably 1998, 1999, and 2000) the least number of public law 
cases were appealed from the Alberta Court of Appeal. Thus the annual data does not 
reveal any meaningful patterns or trends with respect to the issues appealed in any 
particular year or set of years. 
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FIGURE 7: NEGATIVE COMMENT CASES PER YEAR 

Year Total # of Public Law Cases Total # of Negative Comment Cases Percent Issue 

1982 5 2 40% I NCC 
I Other 

1983 5 3 60% 2 NCC 
I Other 

1984 7 I 14% I Other 

1985 to 0 0 0 

1986 5 I 20% IC 

1987 4 0 0 0 

1988 4 0 0 0 

1989 14 4 29% IC 
3 Other 

1990 15 0 0 0 

1991 6 I 17% I NCC 

1992 9 3 33% 3 Other 

1993 13 I 8% I Other 

1994 7 0 0 0 

1995 5 I 20% I Other 

1996 6 0 0 0 

1997 5 0 0 0 

1998 6 2 33% I Other 
IC 

1999 2 I 50% I Other 

2000 4 I 25% I NCC 

Finally, Figure 8 shows that some justices have been more prone to making negative 
commentary than others. Of the 21 public law decisions containing negative commentary 
5 (24 percent) were written by Justice L'Heureux-Dube (3 in majority reasons and 2 in 
dissent). Justice Dickson and Justice Laskin each wrote 3 decisions ( 14 percent) containing 
negative commentary (2 majority and I dissent each). Justices Wilson, Cory, and Lamer 
each wrote 2 (9 percent) such decisions (2 dissents for Justice Wilson and I majority and 

" I dissent each for Justices Cory and Lamer). Justices La Forest, Sopinka, and Gonthier 
each wrote 1 (5 percent) negative commentary judgment (all majority reasons). 
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Judge 

L 'Heureux-Dube 

Dickson 

Laskin 

Cory 

Wilson 

Lamer 

La Forest 

Sopinka 

Gonthier 

by the Court 

FIGURE 8: NEGATIVE COMMENT CASES ACCORDING TO 

JUDGE WRITING THE COMMENT 

Total# of # of Public # of Public # of Public # of Public 
Public Law Law Case Law Case Law Charter Law NCC 

Case Majority Dissents Decisions 
Decisions Decisions 
Written 

5 (24%) 3 2 0 0 

3 (14%) 2 I 0 0 

3 (14%) 2 I 0 3 

2 (9.33%) I I I I 

2 (9.33%) 0 2 I 0 
(I in part) 

2 (9.33%) I I 0 0 

I (5%) I 0 I 0 

I (5%) I 0 0 0 

I (5%) I 0 0 0 

I (5%) I 0 0 I 

Note: Iacobucci concurred with Cory in writing I majority decision on a Charter matter ( Vriem/). 

# of Public 
Law 

"Other" 
Decisions 

s 

3 

0 

0 

I 

2 

0 

I 

I 

0 

Figure 9 indicates that some Alberta Court of Appeal justices were more likely than 
others to have their decisions expressly criticized by the Supreme Court of Canada. Of the 
21 cases in which the Supreme Court commented negatively on the reasoning of the 
Alberta Court of Appeal, 4 criticized the reasoning of Justice McClung, while 3 criticized 
the analysis of Justice Kerans. Accordingly, the Supreme Court overtly criticized the 
reasoning of Justice McClung and Justice Kerans in one-third of all the negative 
commentary cases. The decisions of Justices Cote, Conrad, Laycraft, and Harradence also 
appear to have attracted a fair amount of criticism from the Supreme Court, with 2 public 
law decisions from each of these Justices being the subject of the Supreme Court's 
criticism. One public law decision by each of Justices Lieberman, Prowse, Dea, and Fraser 
was overtly criticized by the Supreme Court. 

With only two exceptions - Justices Harradence and McClung - where a Court of 
Appeal justice was overtly criticized in more than one case, a different justice of the 
Supreme Court of Canada delivered the criticism. Justice Harradence 's reasoning is twice 
criticized by Justice Dickson. In 3 of the 4 cases Justice McClung's analysis was criticized ( 
by Justice L'Heureux-Dube. With regard to the legal issues involved in these cases, each 
of the "repeat" criticisms involved matters that fall into the "other" category. Justice 
Dickson's criticism of Justice Harradence's judgments both related to criminal law 
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questions.24 One of Justice L 'Heureux-Dube's criticisms of Justice McClung's reasoning 
concerned the interpretation of the Young Offenders Act,25 and the remaining two 
concerned the interpretation of the sexual assault provisions of the Criminal Code.26 

FIGURE 9: WHOSE COURT OF APPEAL DECISION IS THE 

SUBJECT OF THE SUPREME COURT'S NEGATIVE COMMENTARY 

Judge # of Public Law Decisions Name of Case(s) Where Decision is Issue Raised by 

Criticized by the sec Criticized the Case 

McClung 4 /l. v . .//:/. Other 
fl. v. /'ark Other 
R. v. VriemJ C 
R. v. famncl111k 01her 

Kerans 3 R. v. We.ite11dt1rp NCC 
Black v. I.aw Sm:iety t1/ Alherta C 
R. v. /JAZ Other 

Cote 2 /l. v. Milne Other 
R. V. AW/:' Other 

Conrad 2 R. v. Al Klippen J.1d. Other 
Re Fiream,.'i Act NCC 

Laycraft 2 R. v. SHM Other 
Soldier Se11/e111e111 v. Snider Estate NCC 

Harraden cc 2 R. v. Fuid Other 
Re .l1ulkt1111re Ac:t Olher 

Licbcnnan I R. v . .J,me.i C 

Prowse I C'NT v. Alhertu NCC 

Dea I R. v. J.eu11ey Other 

Fraser I ll. v. M11ri11 Other 

•The Court 2 ll. v. Ciee Other 
Ile l'nipmed Feden1/ Tm NCC 

• Note: "The Court" designates either a decision written by the full court or a case where several justices wrote separate 
but concurring reasons and where the SCC criticized the reasoning of the court as a whole without specifying a particular 
judgment. 

24 

2(, 

See R. v. Faid, [1983) I S.C.R. 265, rev'g (1981), 30 A.R. 616 [hereinafter Faidj and Reference Re 
Judicature Act, [1984) 2 S.C.R. 697, rev'g (1983). 50 A.R. I [hereinafter Re Judicature Act]. 
R.S.C. 1985. c. Y-1, see R. v. l.(JE.), [1989] 2 S.C.R. 510. atrg [1987] A.J. No. 1124, online: QL 
(AJ) [hereinafter JEL]. 
R.S.C. 1985. c. C-46, see R. v. Park. [1995] 2 S.C.R. 836, rev'g (1993), 145 A.R. 207 [hereinafter 
Park] and Ewanchuk. supra note l. 
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IV. BEYOND THE NUMBERS: THE SUBSTANCE OF THE 

SUPREME COURT'S NEGATIVE COMMENTARY 

A. CLASSIFYING THE NEGATIVE COMMENTARY CASES 

Thus far this article has primarily summarized the empirical data regarding the public 
law cases in which the Supreme Court has overtly criticized the reasoning of the Alberta 
Court of Appeal. However, as stated at the outset, in order to determine whether and to 
what extent the Supreme Court of Canada and the Alberta Court of Appeal fundamentally 
diverge on public law matters, it is necessary to look beyond the numbers and to examine 
the substance of the Supreme Court's negative commentary. To facilitate this substantive 
analysis, the public law cases containing negative commentary have been classified in 
three ways. First, as in the preceding sections of this article, the cases are classified 
according to the topic or content of the criticism: Charter matters, non-Charter 
constitutional matters ("NCC" in figures), and "other" matters. Second, the cases are 
classified according to the outcome of the appeal and the source of the negative 
commentary. The resulting categories within this class are: allowed appeal with negative 
commentary in majority reasons ("AA/MR"); allowed appeal with negative commentary 
in dissenting reasons(" AA/DR"); dismissed appeal with negative commentary in majority 
reasons(" AD/MR"); and dismissed appeal with negative commentary in dissenting reasons 
("AD/DR"). Third, the comments are classified according to the tone or demeanour of the 
Court's criticism: specifically, whether the criticism suggests that the Court of Appeal 
made a legal error ("LE"), a serious legal error ("SLE"), or a flagrant legal error ("FLE"). 
Figure JO lists all of the cases containing negative commentary and identifies how each 
case has been categorized within each of the three areas of classification. 

FIGURE 10: CLASSIFICATION OF CASES 

Case Name Case Topic Result and Reasons Tone of Comment 

R. v. Fuid Other ANMR LE 

R. v. M11ri11 Other ANMR LE 

/l. v. Milne Other ANMR LE 

R. v. Al Klippert I.Id. Other ANMR LE 

/l. v. Vrieml c·1tur1er ANMR LE 

R. v. We.~1e11dorp NCC ANMR SLE 

/l. v. Purk Other ANMR SLE 

CNT v. Alhertt1 NCC ANMR FLE 

R. v. Euu11d111k Other ANMR FLE 

R. V. l.t!Ulll!_I' Other ANDR LE 

/l. v. AW/:' Other ANDR LE 

Re J11dicu111re .-kl Other ANDR SLE 
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Case Name Case Topic Result and Reasons Tone of Comment 

R. v. Gee Other AD/MR LE 

Bluck v. /,mv Sodety of Alhertu Charter AD/MR LE 

R. v.DAZ Other AD/MR LE 

Re Fireunt1s Act NCC AD/MR LE 

R. V. }()Ill!.\' ('hurter AD/DR LE 

SfJldier Se11/cme111 v. Snider E.'ilute NCC AD/DR LE 

Re PmpfJ.n!d Federal Tux "" lixpt1r1ed NCC AD/DR SLE 
Nutural Gu.'i 

R. v.SHM Other AD/DR SLE 

R. v.JEL Other AD/DR FLE 

8. MORE ON THE THIRD CLASS: TONE OF THE NEGATIVE COMMENTS 

The third area of classification - that is, the categorization of the Court's criticism 
according to tone- is necessarily the most subjective of the three classes. It is reasonable 
to assume, however, that the Supreme Court's attitude in providing negative commentary 
is an important indicator of how strongly the Supreme Court disagreed with the Alberta 
Court's reasoning and of how fundamental the disagreement between the courts was. 
Accepting this premise, categorizing the Court's negative commentary according to the 
demeanour of the criticism is essential to this article's analysis of the divergence in public 
law perspectives of the two courts. 

Cases that fall into the legal error ("LE") category are those in which the Supreme 
Court's criticism of the Alberta Court of Appeal was limited to an express recognition that 
the lower court misunderstood the law or misapplied a legal principle. The negative 
commentary in these cases has an overall respectful tone and only indicates that the 
reasoning employed by the Court of Appeal was analytically flawed. The Supreme Court's 
negative comments in F aitf1 and Vriencf8 are paradigms of the type of criticisms that 
fall into this category. 

In Faid the Court of Appeal set aside the murder conviction of the accused, Donald 
Faid, on the grounds that the jury charge at the accused's trial was inadequate. The Court 
of Appeal concluded that a jury charge under the self-defence provision of s. 34(2)of the 
Criminal Code should include a charge on the possibility of convicting for manslaughter 
if the accused had used excessive force in defending himself against an unprovoked 

27 

211 
Supra note 24. 
Supra note 11. 
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assault. 29 Ultimately, the Supreme Court of Canada restored Faid's conviction, holding 
that the jury had found the requisite intent for murder and that the original trial judge's 
charge to the jury was not in error. In considering the proper interpretation of s. 34(2) of 
the Criminal Code, Justice Dickson, writing for a unanimous Court, made the following 
comments regarding the approach of the Alberta Court of Appeal: 

It was. as I have said, the view of the Court of Appeal that a manslaughter verdict was open in 

circumstances where an accused used excessive force in self-defence .... The "half-way house" shelter of 

manslaughter was available to him. 

The position of the Alberta Court of Appeal that there is a "half-way" house outside s. 34 of the Code 

is, in my view, inapplicable to the Canadian codified system of criminal law. it lacks any recognizable 

basis in principle, would require prolix and complicated jury charges and would encourage juries to reach 

compromise verdicts to the prejudice of either the accused or the CrO\yn. 

With respect, I conclude that the Court of Appeal of Alberta erred in finding misdirection in the failure 
of the judge at trial to instruct the jury that they could bring in a verdict of manslaughter if they found 

thats. 34 was not available to the accused by reason of excessive use of force.:111 

Thus while the Supreme Court of Canada clearly disagreed with the Court of Appeal's 
application of the law, the Supreme Court was respectful in expressing its view that the 
Court of Appeal misapplied and misinterpreted the law. 

In Vriend the Supreme Court of Canada was similarly cautious and respectful in 
rejecting the Alberta Court's interpretation of the law, although the divergence of opinion 
and result between the two courts in this case was dramatic. The Vriend case concerned 
a complaint brought to the Alberta Human Rights Commission by Delwin Vriend, a 
homosexual teacher who had been fired from his teaching position at a Christian college 
because of his sexual orientation. The main question in Vriend was whether Alberta's 
Individual Rights Protection Ad I violated s. 15 of the Charter by failing to provide 
protection against discrimination on the basis of sexual orientation. A related issue was 
whether such protection should be "read in" to the statute in the event that a Charter 
violation was found. A majority of the Alberta Court of Appeal 32 held that the Charter 
could not be violated by a legislative omission and that, in any event, the legislation in 

lY 

lo 

II 

The Criminal Code, s11pra note 26 at s. 34(2) requires that an accused, in order to rely upon this 
provision, use no more force than is necessary "to preserve himself from death or grievous bodily 
harm." An accused individual who uses excessive force in repelling an unprovoked assault has not 
complied with all of the requirements of the section. The issue in Faid was how to properly dispose 
of a case in which the accused had complied with all of the requirements of s. 34(2) but had used 
excessive force. 
Supra note 24 at 270-71. 
R.S.A. 1980, c. 1-2. This statute has been repealed and its provisions are now subsumed by the 
H11man Rights Citizenship and M11ltic11/t11ralism Act, R.S.A. 1980, c. H-11.7. 
Separate majority reasons were written by Justices Mcclung and O'Leary, with the dissenting opinion 
being written by Justice Hunt. 
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question did not create an inequality between homosexuals and heterosexuals because the 
legislation did not protect either group from discrimination based on sexual orientation. 
The Supreme Court of Canada unanimously overturned the Court of Appeal's decision on 
the main question, holding that the Charter can apply to legislative omissions and that the 
failure of the Individual Rights Protection Act to prohibit discrimination on the basis of 
sexual orientation had a discriminatory effect on homosexuals, a socially vulnerable group. 
Seven of the eight Supreme Court Justices also held that sexual orientation should be read 
in to the legislation. Only Justice Major determined that the appropriate remedy was a 
suspended declaration of invalidity of the entire Act. 

While fundamentally disagreeing with the position taken by the Court of Appeal, the 
Supreme Court of Canada was remarkably reserved in its negative commentary. For 
example, in their reasons for judgment Justices Cory and Iacobucci characterized Justice 
McClung's opinion of the law as "mistaken" 33 and indicated that there was "no legal 
basis" 34 to support Justice McClung's distinction between the Charter's application to 
legislative action and inaction. Further, Justices Cory and Iacobucci stated that they could 
not agree 35 with Justice Hunt's analysis regarding the appropriateness of the "reading in" 
remedy. In a separate judgment, Justice L'Heureux-Dube presented a s. 15 Charter 
analysis that completely diverged from the Court of Appeal's approach. Nevertheless, 
Justice L'Heureux-Dube avoided making any direct negative comments about the Court 
of Appeal's reasoning. 

Cases that fall into the serious legal error ("SLE") category are those in which the 
Supreme Court's negative commentary was slightly more pointed, identifying a gross or 
severe misunderstanding or misapplication of the law by the Alberta Court of Appeal. 
While falling short of accusing the Court of Appeal of committing an intentional error of 
law, these criticisms are strongly worded and suggest that the Alberta Court of Appeal has 
been unreasonable in its interpretation of the law. In reading these negative comments, one 
can imagine the Supreme Court Justices shaking their heads in disbelief at the Alberta 
Court's position. Prime examples of comments that fall into this category can be found 
in Westendorp36 and Park. 31 

In Westendorp the accused was charged with being on a street for the purpose of 
prostitution, contrary to a City of Calgary bylaw. In her defence, the accused argued that 
the bylaw was invalid because it constituted an unconstitutional invasion of the federal 
criminal law power38 by the province or its municipal delegate. The Alberta Court of 
Appeal rejected this defence and found that the bylaw was designed to address public 
nuisances and, therefore, fell within the province's power over matters of local and private 
nature. 39 The Supreme Court of Canada disagreed and held that the pith and substance 
of the bylaw was to punish prostitution. Therefore, the bylaw was an unconstitutional 

JJ Supra note 11 at 548. 
J~ Ibid. at 531 . 
.15 Ibid. at 568. 
:U, Supra note 12. 
n Supra note 26. 
lN Supra note 18, s. 91 (27). 
J'J Ibid., ss. 92(13), 92(16). 
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encroachment into the federal government's exclusive jurisdiction over criminal law. In 
his judgment Chief Justice Laskin described the Court of Appeal's characterization of the 
legislation as public nuisance prevention as "baffling" and "doubly baffling." 40 

In the Park case a majority of the Court of Appeal reversed the accused's sexual assault 
conviction on the grounds that the trial judge had failed to charge the jury on the defence 
of mistake of fact regarding consent. For the Court of Appeal, Justices Mcclung and 
Stratton held that the defence should have been put to the jury because the background 
facts regarding the relationship between the accused and the complainant gave an air of 
reality to the defence. The Supreme Court of Canada disagreed and restored the 
conviction. In her judgment Justice L 'Heureux-Dube offered the following comments 
regarding Justice McClung's analysis: 

Evidence going to an ancillary issue or failing to address a clear and undisputed logical inconsistency in 

an accused's claim to the honest mistake defence, then, will not. itself, be sufficient to lend that defence 

an air of reality. Although this conclusion seems obvious, it is apparently not always being followed, 

judging by the type of evidence deemed at times to be supportive of the defence. With all due respect 

to McClung J .A., the present case is no exception. 

The factors listed by McClung J .A. as lending an air of reality to that defence ... are all only capable, if 

anything, of supporting a belief on the part of the respondent that the complainant would consent.... None 

of these factors address or relate in any realistic way to the events that actually took place at the time of 

the alleged assault.~• 

These comments, like those in the Westendorp case, suggest that the Court of Appeal's 
conclusions were illogical or ill founded. 

Finally, cases that fall into the flagrant legal error ("FLE") category are those in which 
the tone of the Supreme Court's negative commentary implied that the Court of Appeal 
flagrantly disregarded established legal principles in order to attain a desired result. The 
nature of these criticisms is more than merely pointed - the comments are disapproving 
of the lower court's approach and suggest that the Court of Appeal intentionally or 
deliberately misapplied the law. Here, one might imagine the Supreme Court Justices 
shaking their heads and tsking while writing their critique. The most obvious example of 
negative comments falling within this category are those provided by Justice L'Heureux
Dube in Ewanchuk. 42 Another example of such commentary is provided in Canada 
(A.G.) v. Canadian National Transportation. 43 

In Ewanchuk the accused was charged with sexual assault. The complainant said "no" 
to each sexual advance by the accused but remained physically passive during the assault. 
The question was whether a defence of implied consent was available to the accused and 

~· 
~2 

Supra note 12 at 53. 
Supra note 26 at 863, 872. 
Supra note I. 
[1983) 2 S.C.R. 206, rev'g (1985), 60 A.R. 380 [hereinafter CNTJ. 
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whether this defence had been proven on the facts. The trial judge dismissed the charge 
on the ground that the Crown had not disproved implied consent and, therefore, had failed 
in its burden to prove that the accused had knowledge of the complainant's lack of 
consent. A majority of the Court of Appeal upheld the trial judge's finding. In three 
separate judgments the Supreme Court of Canada unanimously disagreed with the Court 
of Appeal's finding and entered a guilty verdict. In her reasons for judgment Justice 
L'Heureux-Dube extensively criticized the approach taken by Justice McClung. For 
instance, she stated that 

"McClung J.A. [does] not make the basic distinction that consent is a matter of the state of mind of the 
complainant and belief in consent is, subject to s. 273.2 of the Criminal Code, a matter of the state of 
mind of the accused."• ... This error does not derive from the findings of fact but from mythical 
assumptions that when a woman says "no" she is really saying "yes", "try again", or "persuade me." 

McClung J.A. compounded the error made by the trial judge .... He stated ... "it must be pointed out that 
the complainant did not present herself to Ewanchuk or enter his trailer in a bonnet and crinolines" .... 
These comments made by an appellate judge help reinforce the myth that under such circumstances, either 
the complainant is less worthy of belief, she invited the sexual assault, or her sexual experience signals 
probable consent. 

The expressions used by McClung J.A. to describe the accused's sexual assault ... are plainly 
inappropriate in the context as they minimize the importance of the accused's conduct and the reality of 
sexual aggression against women.'" 

In the CNT case the Supreme Court of Canada reviewed the Court of Appeal's finding 
that the province had exclusive power to prosecute under the federal Combines 
Investigation Act.45 The Supreme Court unanimously overturned the Court of Appeal 
ruling and held that federal authorities can prosecute any offence that arises from the 
violation of a federal statute, even one created under the criminal law power. Writing one 
of the three concurring judgments, Chief Justice Laskin made the following comment 
regarding the Court of Appeal's reasoning: "What has dismayed me in both the majority 
and minority reasons is the rather 'heavy going' that is exhibited in order to preserve 
provincial prosecutorial authority in respect of the federal criminal law."46 

Supra note I at 372-74: • Justice L'Heureux-Dube quoting with approval: Professor D. Stuan, 
Annotation in R. v. Ewanchuk (1998). 13 C.R. (5th) 330 at 330. 
R.S.C. 1970, c. C-23. This statute has been repealed and replaced by the Competition Act, R.S.C. 
1985, C. C-34. 
Supra note 43 at 235. 
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C. THE RELATIONSHIP BElWEEN THE RESULT OF THE APPEAL 

AND THE TONE OF THE NEGATIVE COMMENT 

FIGURE 11: SUMMARY OF DATA RE NEGATIVE COMMENTS ACCORDING 

TO RESULT OF APPEAL & TONE OF COMMENT 

LE SLE FLE 

Appeal Allowed 7 Cases: 3 Cac;es: 2 Cases: 
5 Comments in MR 2 Comments in MR 2 Comments in MR 
2 Comments in DR I Comment in DR 

Appeal Dismissed 6 Cases: 2 Cases: I Case: 
4 Comments in MR 2 Comments in DR I Comment in DR 
2 Comments in DR 

Totals 13 Cases: 5 Cases: 3 Cases: 
9 Comments in MR 2 Comments in MR 2 Comments in MR 
4 Comments in DR 3 Comments in DR I Comment in DR 

Figure I I summarizes the data regarding the negative comment cases according to the 
result of the appeal and the tone of the Supreme Court's criticism. Regardless of whether 
the appeal was allowed or dismissed, negative comments that fall into the LE category 
occur more than twice as often in the majority as in the dissenting reasons. This ratio 
holds true for comments falling in the SLE category where the appeal was allowed. All 
of the SLE negative comments in dismissed appeals appear in the dissenting reasons. 
Negative commentary that falls into the FLE classification is found in the majority reasons 
in both cases where the appeal was allowed and in the dissenting reasons in the one case 
where the appeal was dismissed. 

D. THE RELATIONSHIP BElWEEN THE TOPIC CONSIDERED 
AND THE TONE OF THE NEGATIVE COMMENT 

FIGURE 12: SUMMARY OF DATA RE NEGATIVE COMMENTS ACCORDING TO 

TOPIC CONSIDERED & TONE OF COMMENT 

LE SLE FLE 

CJ,arter 3 Cases: 0 Cases 0 Cases 
I AA/MR 
I AD/MR 
I AD/DR 

Non-CJ,arter 2 Cases: 2 Cases: I Case: 
Constitutional Law I AD/MR I AA/MR I AA/MR 

I AD/DR I AD/DR 

Other 8 Cases: 3 Cases: 2 Cases: 
4 AA/MR I AA/MR I AA/MR 
4 AD/DR I ANDR IAD/MR 

I AD/DR 

Figure 12 summarizes the data regarding the Supreme Court's negative commentary 
according to the topic being considered and the tone of the comment. Figure I 2 also 
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identifies the result and source of each negative commentary. With respect to Charier 
cases, Figure I 2 indicates that all of the Supreme Court's negative commentary falls 
within the LE category. The criticisms fall into this single category despite the fact that 
each criticism arises in a different circumstance and deals with a different Charier 
provision. In Vriencf1 the Supreme Court considered the application of ss. 15 and 24 of 
the Charier, and the Court's negative commentary appeared in the majority judgment on 
the successful appeal. In Black v. law Society of Alberla 48 the Court analyzed s. 6 of the 
Charter, and the negative commentary appeared in the majority judgment in an 
unsuccessful appeal. Finally, in R. v. Jones 49 the Court considered ss. 2(a), 7, and 24 of 
the Charier, and the negative commentary appeared in the dissenting reasons of the 
dismissed appeal. 

The common thread among the Charier cases is that negative commentary in each case 
involved the Supreme Court criticizing the Alberta Court of Appeal's narrow or restrictive 
interpretation and application of the Charter. so Thus the majority of the negative 
commentary of the Supreme Court in Charter cases suggests that, from 1982 - 2000, the 
Supreme Court's approach to Charter issues was more liberal than that of the Alberta 
Court of Appeal. The Supreme Court displayed a greater willingness to find that the 
Charter applied and that Charter remedies were available. 

As illustrated in Figure I 2, of the five non-Charier constitutional cases three included 
negative commentary in the majority reasons/' two of which resulted in successful 
appeals,52 and one in a failed appeal.53 The comment in the latter case addressed the 
findings of the dissenting judges at the Court of Appeal level. In the two cases having 
negative commentary in the dissenting reasons the appeal was dismissed.54 In one of 
these cases,55 however, the dissent's negative commentary related to a finding of the 
Alberta Court of Appeal that was not ultimately supported by the majority of the Supreme 
Court. In other words, a majority of the Supreme Court of Canada dismissed the appeal 
for reasons other than those offered by the Court of Appeal. In the second case56 the 
negative commentary criticized the very reasoning that was supported by a majority of the 
Supreme Court. That is, the negative comments would not be endorsed by most of the 
Supreme Court. 

so 

SI 

52 

ss 
S<, 

Supra note 11. 
[1989) I S.C.R. 591, aff'g (1986), 68 A.R. 259 [hereinafter Black]. 
[1986) 2 S.C.R. 284, aff'g (1984), 57 A.R. 266 [hereinafter Jones]. 
This is so even in the Black and Jones cases, where the appeal was ultimately dismissed. In these two 
cases the Supreme Court's overt criticism did not focus on the ratio of the lower court but rather on 
a side issue regarding Charter interpretation. 
See Westendorp, supra note 12; CNT, supra note 43; and Reference Re Firearms Act. [2000] I 
S.C.R. 783, aff"g (1998), 164 D.L.R. (4th) 513 [hereinafter Re Firearms]. 
Ibid., see Westendorp and CNT. 
See Re Firearms, supra note 51. 
See Canada (Director of Soldier Settlement) v. Snider Estate, [1991] 2 S.C.R. 481, aff'g (1988), 88 
A.R. 385 [hereinafter Soldier Settlement] and Reference Re Proposed Federal Tax on Exported 
Natural Gas, [ 1982) I S.C.R. I 004, aff'g ( 1981 ), 28 A.R. 11 [hereinafter Re Proposed Federal Tax]. 
See Soldier Settlement, supra note 54 at 511 . 
See Re Proposed Federal Tax, supra note 54 at I 026-29. 
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Only two of the criticisms in the non-Charter constitutional law cases are characterized 
as identifying an error of law. s7 Two others are characterized as pointing out serious 
errors of law,58 and one falls into the category of identifying a flagrant error of law.

59 

In each case, regardless of tone, the Supreme Court's criticism was directed at the 
apparent willingness of the Court of Appeal ( or certain judges of the Court of Appeal) to 
interpret provincial powers too broadly. This subject of criticism appears consistent 
regardless of whether the case at bar involved an interpretation of federal or provincial 
legislation. These cases suggest that the Supreme Court favoured the broad interpretation 
of federal powers and the narrow interpretation of provincial powers, while the Alberta 
Court of Appeal took the opposite approach. 

The thirteen cases which fall into the class of"other" topics can be subdivided into the 
following subject areas: 

(i) interpretation of Criminal Code provisions (other t_han sexual assault); 
(ii) interpretation of sexual assault provisions; 
(iii) interpretation of young offenders legislation; and 
(iv) interpretation of trial evidence or appeal procedures. 

In the three cases dealing with the interpretation of Criminal Code provisions 60 all the 
criticisms appeared in the majority judgments, two in cases where the appeal was 
allowed, 61 and one where the appeal was dismissed. 62 In tone, all the comments 
identified simple misunderstandings of law. Also, in each case, the Supreme Court 
criticized the Alberta Court of Appeal's allowance of defences that the Supreme Court did 
not believe were warranted or justified by the Criminal Code provisions. These cases 
suggest that the Supreme Court was stricter than the Alberta Court of Appeal in applying 
the Criminal Code provisions to adult offenders. 

In the two cases dealing with sexual assault 63 the Court was required to interpret the 
defence of consent. The criticisms in both of these cases appeared in majority judgments 
where the appeal was allowed. Further, in both cases the criticisms were very strongly 
worded, importing to the Alberta Court of Appeal either a serious or a flagrant legal error. 
In both cases the Supreme Court took a narrower approach to the nature of the consent 
defence, suggesting that the Alberta Court of Appeal made this defence too easy for the 
accused to establish. Where the Alberta Court of Appeal looked to several outside factors 
to establish consent, the Supreme Court of Canada dismissed many of these factors as 
irrelevant. The cases, therefore, indicate that the Supreme Court of Canada took a stricter 
approach to the offence of sexual assault than did the Alberta Court of Appeal. 

)7 

511 

5\1 
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See Soldier Settlement, supra note 54 and Re Firearms, supra note 51. 
See Weslendorp, supra note 12 and Re Proposed Federal Tax, supra note 54. 
See CNT, supra note 43. 
See R. v. Gee, [ 1982) 2 S.C.R. 286, atrg ( 1980), 26 A.R. 212; Faid, supra note 24; and R. v. Milne. 
(1992] I S.C.R. 697, rcv'g (1990), 109 A.R. 268. 
See Faid, supra note 24 and R. v. Milne. ibid. 
See R. v. Gee, supra note 60. 
See Park, supra note 26 and Ewanchuk, supra note I. 
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In the three cases concerning young offenders legislation 64 two criticisms appeared in 
dissenting reasons, 65 and one criticism appeared in the majority reasons. 66 All criticisms 
occurred in cases in which the appeal was dismissed. The criticism appearing in the 
majority reasons is classified as identifying a legal error, but the criticisms appearing in 
the dissents are categorized as identifying a serious legal error 67 and a flagrant legal 
error. 68 In each case the criticism suggests that the Alberta Court of Appeal, for various 
reasons, took too lax an approach in interpreting the protections afforded to an accused 
by the legislation: the criticisms each offer an interpretation which benefits the accused. 
These cases suggest that the Supreme Court of Canada was more liberal than the Alberta 
Court of Appeal in interpreting and applying the statutory protections offered to young 
offenders: the Supreme Court was more sympathetic to young offenders than was the 
Alberta Court of Appeal. 

The remaining five cases 69 are more difficult to fit within a narrow topic area, but 
these cases generally all involve the Supreme Court reviewing the appeal process. The 
appeals were allowed in each of these cases, with the negative comments appearing in two 
majority judgments 70 and in three dissenting reasons. 71 The tone of the comments in 
four of these cases falls within the misunderstanding of law category, 72 with the 
criticisms in the remaining case falling within the serious misunderstanding of law 
category. 73 Generally, the criticisms in each case related to the apparent willingness of 
the Alberta Court of Appeal to review the opinions of the trial judge and to allow access 
to the appeal process. The Supreme Court of Canada's comments, as a whole, suggest that 
the Court of Appeal should have been more discriminating in deciding whether certain 
issues were appealable to the court, in deciding what information should have been 
received by the Alberta Court of Appeal, and in deciding whether to substitute its own 
finding for that of the trial judge. 

V. POSITIVE FEEDBACK: COMPLIMENTS 
FROM THE SUPREME COURT OF CANADA 

While most of this article has been devoted to a discussion of the Supreme Court's 
criticisms of the Alberta Court of Appeal's reasoning, an analysis of the relationship 
between these two courts would not be complete without recognition of the occasions 
when the Supreme Court has expressly complimented the Court of Appeal's reasoning. 

(,4 
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See R. v. M.(S.H.), (1989) 2 S.C.R. 446, aff'g (1987), 78 A.R. 309 [hereinafter SHM]; JEl, supra 
note 25; and R. v. D.A.Z. (1992) 2 S.C.R. 1025, aff'g (1991). 117 A.R. 75 [hereinafter DAZ]. 
See SHM and JEl, ibid. 
See DAZ, supra note 64. 
See SHM, supra note 64. 
See JEl, supra note 64. 
See R. v. leaney, [1989] 2 S.C.R. 393, rev'g (1991), 117 A.R. 202 [hereinafter leaney]; R. v. 
A.WE., [1993) 3 S.C.R. 155, rev'g (1991), 120 A.R. 63 [hereinafter AWE]; R. v. Morin, [1992) 3 
S.C.R. 286, rev'g (1991), 117 A.R. 36 [hereinafter Morin]. Re Judicature Act, supra note 24; and 
R. v. Al Klippert ltd .• [1998] I S.C.R. 737, rev'g (1996), 187 A.R. 241 [hereinafter Al Klippert ltd.). 
See Morin and Al Klippert ltd., ibid. 
See leaney and A WE, supra note 69 and Re Judicature Act, supra note 24. 
See leaney, AWE, Morin, and Al Klippert ltd., supra note 69. 
See Re Judicature Act, supra note 24. 
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Of the 132 public law cases considered, such compliments appear in only two cases. First, 
in R. v. Big M Drug Mart the Supreme Court dismissed an appeal from the Alberta Court 
of Appeal that held the Lord's Day Act violated s. 2(a) of the Charter. Justice Dickson, 
writing for a majority of the Supreme Court, stated that "[t]he two judgments delivered 
[by the Court of Appeal] reflect, with clarity, the conflicting values, concerns and interests 
raised in this litigation." 74 Second, in United Nurses of Alberta v. Alberta (A.G.)15 the 
Supreme Court's complimentary comments about the Court of Appeal analysis were 
expressed in the dissenting reasons and were made about the dissenting opinion at the 
Court of Appeal level. Specifically, Justice Sopinka, writing one of the Supreme Court's 
dissenting reasons, stated that the dissenting judge at the Court of Appeal was aware of 
the "danger" of "unrestrained use of criminal contempt proceedings in labour relations 
matters" giving "rise to the perception that the courts are interfering" and "rightly 
recognized that it would be 'unseemly' for the courts to utilize criminal contempt in these 
situations." 76 Obviously, while being complimentary of the dissenting judgment at the 
Court of Appeal, Justice Sopinka's comments are also indirectly critical of the analysis 
of the majority of the Court of Appeal and the majority of the Supreme Court. 

VI. MEANING AND MESSAGE: ANALYZING THE DATA 

Clearly, the data offered in this article can be analyzed in a myriad of ways, some of 
which have been addressed. For example, the cases can be scrutinized according to the 
success rate of the appeals, the judges writing the comments, whether the comments 
appear in the majority or dissenting opinion, the public law issues involved, and the tone 
or quality of the Supreme Court's negative commentary. The infinite possibilities for 
analyzing the data and the subjective nature of the material under consideration makes 
difficult the task of arriving at a clear picture of the public policy perspectives of the 
Supreme Court of Canada and the Alberta Court of Appeal. Still, recognizing that the 
information under consideration does not remotely lend itself to precise scientific analysis, 
the data does suggest a pattern to the manner in which each court approaches certain 
public law questions. Some general observations can be made regarding the relationship 
between the two courts during the eighteen-year period from 1982-2000. 

First, the data demonstrates that the Supreme Court of Canada has not been reluctant 
to openly criticize the reasoning of the Alberta Court of Appeal on public law issues. 
While some justices seem more willing to offer such criticism than others, the Supreme 
Court's censure of the lower court in the Ewanchuk case is not unique. At most Ewanchuk 
may be cited as a relatively rare but certainly not aberrant example of the Supreme Court 
accusing the Court of Appeal of a serious or flagrant misunderstanding of the law. 

Second, although the results of the cases diverge considerably, the data suggests that 
the Supreme Court's public law analysis has most clearly differed from that of the Alberta 
Court of Appeal with respect to constitutional questions relating to the division of powers. 
The Supreme Court of Canada has frequently criticized the Alberta Court of Appeal's 

74 

7S 

7(, 

(1985] 1 S.C.R. 295 at 306, atrg (1983), 49 A.R. 194. 
(1992) 1 S.C.R. 901, atrg (1992), 135 A.R. 148. 
Ibid. at 915-16. 
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support of strong provincial powers. This difference in perspective between the courts is 
accentuated by the fact that the Supreme Court's criticism on division of powers matters 
has typically been strongly worded. 

Third, the Supreme Court of Canada generally seems to have had a more liberal 
perspective than the Alberta Court of Appeal in applying the Charter. That is, the 
Supreme Court of Canada has applied the Charter more readily than the Alberta Court of 
Appeal. Surprisingly, the Supreme Court has been somewhat restrained in the tone of its 
criticism of the Alberta Court of Appeal on Charter matters, even where the point of 
disagreement is fundamental as, for example, in the Vriend case. 

Fourth, in criminal law matters the Supreme Court of Canada seems to have taken a 
more strict approach to adult crime, especially in regards to sexual assault. The situation 
is reversed with respect to youth crime, where the Supreme Court of Canada appears to 
have been more sympathetic to the alleged offender than the Alberta Court of Appeal has 
been. Judging from the tone of the Supreme Court's criticisms, the divergence of opinion 
between the courts on sexual assault and youth crime issues has been significant. 

Fifth, in matters of access to appeals and evidence to be heard on appeal the Supreme 
Court of Canada generally has taken a more stringent approach than that taken by the 
Alberta Court of Appeal. The Supreme Court of Canada seems to have viewed the appeal 
procedures as narrow and subject to close review. In contrast, the Alberta Court of Appeal 
appears to have been more willing to stretch the rules and give the benefit of the doubt 
to the appellant with respect to the appeal processes. 

Finally, on the specific matter that prompted this research project, the Ewanchuk 
decision does not represent a unique instance ofa clash between Justices L'Heureux Dube 
and McClung. The data shows that Justice L'Heureux Dube has been the most critical 
Supreme Court justice. Justice Mcclung has been the most frequently criticized Court of 
Appeal justice. The Supreme Court and the Court of Appeal have often disagreed on 
issues of consent in sexual assault cases. Consequently, although it is difficult to draw 
definitive conclusions from the data, it appears that, given the judicial personalities 
involved and the subject matter of the case, Ewanchuk was destined to produce a clash 
between the Courts, which ultimately found itself played out in the pages of the daily 
newspapers. 

VII. CONCLUSIONS 

This article has attempted to shed some light on the nature of the relationship between 
the Alberta Court of Appeal and the Supreme Court of Canada and the extent of 
disagreements between the Courts on public law issues. The attention given to an analysis 
of this relationship was merited largely by the public attention drawn to the divergent 
opinions of the two courts in the Ewanchuk case. Although judicial personalities no doubt 
played some role in defining this dispute, the data reviewed in this study, covering public 
law cases from 1982 to 2000, indicates that the relationship between the courts on public 
law matters has been at least equally defined by some fundamental philosophical 
differences between the courts regarding public law issues. Of course, a more definitive 
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and complete picture of these philosophical differences could be obtained by comparing 
the data regarding the Supreme Court's criticism of the Alberta Court of Appeal with 
similar data regarding the Supreme Court of Canada's negative criticism of other 
provincial appeal courts. Such an analysis, however, will have to wait for a future paper. 

APPENDIX A 

ALL PUBLIC LAW CASES APPEALED TO THE 

SUPREME COURT OF CANADA FROM THE ALBERTA COURT 
OF APPEAL FROM 1982 TO DECEMBER, 2000 

N111e: 1he 21 p11hlit: law ,w1e.'i fmmtl Ill ,w11ui11 m·ert 11egulil'e t:11111111e111t1ry hy Ille Supreme ( :,mrt regurtli11g Ille A/1,erlu 
C:mlrl ,~{ Appeu/'.'i reu.w111i11g ure murked i11 h11/tl. For 1/1e Ile.mil,~{ euc/1 cu.'ie, "A/)" meum uppeul tli.'imi:t'ied u11tl "AA" 
meull.'i uppeul u/lowetl. 

Case Name Year Result C/1arter Non-Charter Other 

R. v. Gee, [1982) 2 S.C.R. 286, aff'g 1982 AD s. 27 C'rimi11ul 

(1980), 26 A.R. 212 C '11tle ("( '( "') 

R. v. Sweil:er. (1982) I S.C.R. 949. 1982 AA admissibility 

rev'g (1980). 26 A.R. 208 of similar fact 
evidence 

R. v. Lmvrle11, [1982) 2 S.C.R. 60, 1982 AD ss. 283. 290, 
aff'g (1981), 27 A.R. 91 292 CC' 

Reference Re Proposed Federal Tax 1982 AD ss. 91(2), 125 
on Exported Natural Gas, [1982) I 
S.C.R. 1004, aff'g (1981) 28 A.R. 11 

/l. v. Brrnm, [1982] I S.C.R. 859, 1982 AA admission of 
rev'g (1981), 23 C.R. (3d) 313 new evidence 

on appeal 

C:u11utlu (N.l'.IJ) v. M1111re, (1983) I 1983 AA s. 16 J>urr,le 
S.C.R. 658, rev'g (1983), 45 A.R. 163 A,·1 

R. v. Faid, [1983) I S.C.R. 265, rev'g 1983 AA ss. 34(2). 2 I 5 
(1981). 30 A.R. 616 ('(' 

R. v. Westendorp, [1983) I 43 S.C.R. 1983 AA ss. 91(27), 
rev'g (1982). 35 A.R. 228 92(16) 

/l. v. Km1ki11. [1983) I S.C.R. 388, 1983 AD s. 142 ('(' 
aff'g (1981). 31 A.R. 518 

Canada (A.G.) v. Canadia11 Nat/011al 1983 AA ss. 91(27), 
Transportatio11, [ 1983) 2 S.C.R. 206, 91(2), 92(14), 
rev'g (1985), 60 A.R. 380 and POGG 

R. v. D11humel, [1984) 2 S.C.R. 555. 1984 AD re.\·j11tlicult1 & 
aff'g (1981). 33 A.R. 271 1•11ir din: 

/l. v. Curr/i11u/, (1984) 2 S.C.R. 523, 1984 AD ss. 144. 147 
aff g ( 1982). 42 A.R. I 80 cc 
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Case Name Year Result Charter Non-Cl,arter Other 

R. v. Bre:,e, [1984) 2 S.C.R. 333, 1984 AD s. 178.13(2) 
afrg (1982), 37 A.R. 614 ('(' 

R. v. Wi.f Dew!/fJpmelll Corp., [1984) 1984 AD s. 510 ('(' 
I S.C.R. 48S, afrg [1981) AJ. No. 71 
(QL) 

H11111er v. Southam /11c., [1984) 2 1984 AD ss. 10(1). 
S.C.R. 145, afrg (1983), 42 A.R. 93 10(3) 

Reference Re Judicature 1984 AA s. 178 ('(' 
Act(Alberta), s. 27(1), (1984) 2 S.C.R. 
697, rev'g (1983). 50 A.R. I 

R. v. O.,·home, [1984) 2 S.C.R. 406, 1984 AD evidence 
afrg ABCA. (24 August 1982) & (28 admission 
January I 983) unreported 

Plolllotim, /11door Plo11t.f ltd v. 1985 AA injunction to 
Alherta (A.G.), [ 1985) I S.C.R. 366, enforce 
rev'g (1982), 34 A.R. 348 criminal law 

R. v. Terlecki, [1985) 2 S.C.R. 483, 1985 AD multiple 
afrg (1983), 42 A.R. 87 convictions 

R. v. Rah11, (1985) I S.C.R. 659, 1985 AA ss. 10, 24 
rev'g (1984), 50 A.R. 43 

R. v. Brrnm, [1985) 2 S.C.R. 273. 1985 AD improper 
nfrg (1982), 41 A.R. 69 cross-exam inc 

al trial 

R. v. Ht1me & l'il]ielcJ Ftmdv, [1985) 1985 AD s. 15 Lord\ 
I S.C.R. 364, afrg (1982), 39 A.R. l>ay Act 
428 interpretation 

R. v. Big M Dn,g Mart I.Id [ 1985) I 1985 AD s. 2(a) 
S.C.R. 295, afrg (1983). 49 A.R. 194 

R. v. 1'mme Ci11ema 71,eutrr:.f I.tel .• 1985 AA s. 159(8) ('(' 
(1985) I S.C.R. 494, rev'g (1984), 42 
A.R. 284 

R. v. Dubois, (1985) 2 S.C.R. 350, 1985 AA s. 13 
rev'g (1987), 83 A.R. 161 

/)e/fJitte Ho.dim & Sell.t Ltd. v. 1985 AA conflict of 
Alhena (W.C.B.). [1985) I S.C.R. llu11kn1pt,:v A,·t 
785, rev'g (1983), 43 A.R. 241 & Alberta 

Wt1rker'.f 
('0111pe11.mli1m 
Act 

R. v. D11a11e. (1985) 2 S.C.R. 612. 1985 AD s. 408(b) ('(' 
afrg (1984), 57 A.R. 227 

CNTv. Alhena (A.G.), (1986) 2 1986 AD s. I l(b) 
S.C.R. 711, afrg (1985), 60 A.R. 380 
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Case Name Year Result Charter Non-Charter Ocher 

R. v. Nehring, [1986) 2 S.C.R. 709, 1986 AD ss. 34(2). 40 
arrg (1984). SI A.R. 215 ('(' 

R. v. Mwmim1, (1986) 2 S.C.R. 272. 1986 AD s. 13 
affg (1985). 53 A.R. 81 

R. v. Moro:uk, (1986) I S.C.R. 31. 1986 AD Nurc:otic: ... 
arr g, ABCA unreported C,,,urr,/ Ac:t 

R. v. Jones, [1986) 2 S.C.R. 284, 1986 AD ss. 2(a), 7 
arrg (1984), 57 A.R. 266 

R~fenmce Re P11hli,· Sen•it'e E111p/11yee 1987 AD s. 2(d) 
Relutimu A,·t (Alhertu), [1987) I 
S.C.R. 313, arrg (1984). 57 A.R. 268 

R. v. Aielfo, [1987) 2 S.C.R. 462. 1987 AD judicial error 
arrg (1986), 82 A.R. 393 

R. v. /Jo:, (1987) 2 S.C.R. 463, rev'g 1987 AA ss. I l(d). 
(1985), 59 A.R. 185 I l(f) 

R. v. l'em,ette, [1987) I S.C.R. 577, 1987 AD s. 8 ('(' 
arrg (1983), 44 A.R. 253 

R. v. Stenre, [1988) I S.C.R. 1093, 1988 AD delay in 
arrg (1986), 67 A.R. 34 reporting 

sexual assault 

R. v. Jucoh ... , (1988) 2 S.C.R. 1047, 1988 AD s. 24(1) 
arrg (1987). 77 A.R. 253 

R. v. Bt1chmu11, [ 1988) I S.C.R. I 094, 1988 AD reasonable 
arrg (1987), 78 A.R. 282 notice re 

evidence 

R. v. /.afrc111ce, (1988) I S.C.R. 617. 1988 AD interception 
arrg (1986) A.J. No. 1102 (QL) authorization 

R. v. Streu, (1989] I S.C.R. 1521, 1989 AD hearsay 
arrg (1987), 76 A.R. 381 evidence 

R. v. /.amh, (1989) I S.C.R. 1036. 1989 AD s.8 
arrg (1987), 78 A.R. 252 

R. v. Mc<ii1111, (1989) I S.C.R. 1035, 1989 AA trafficking 
rev'g (1987), 78 A.R. 247 offence 

fl. v. Nyguurcl, (1989) 2 S.C.R. 1074, 1989 AA ss. 212. 214, 
rev'g (1987), 78 A.R. 389 178.16 ('{' 

Black v. Law Society Alberta, (1989) 1989 AD s. 6 
I S.C.R. 59 I, arr g ( 1986 ). 68 A.R. 
259 

R. v. M.(S.H.), (1989) 2 S.C.R. 446, 1989 AD s. 16 Ymmg 
arrg (1987). 78 A.R. 309 Clj{,mder." Act 

("YOA") 

R. v. L(J.E.), (1989) 2 S.C.R. 510, 1989 AD s. 16 YOA 
arrg (1987) AJ. No. 1124 (QL) 
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Case Name Year Result Charter Non-Charter Other 

R. v. S::lol'Ok, [1989] 2 S.C.R. 1114, 1989 AD ss. 8, IO(a), 
afrg (1989), 96 A.R. 73 24(2) 

MtJyJa v. Alberta (/..R.ll.), (1989] I 1989 AD s. 2(b) 
S.C.R. 1572. afrg (1987). 79 A.R. 
118 

R. v. Heike/, [1989) I S.C.R. 1776, 1989 AD ss. I O(b). 11 
afrg (1990), I 10 A.R. 161 

R. v. J.u111bro11t1, [1989] I S.C.R. 1989 AD ss. I l(d). 7 
1391, afrg (1987), 78 A.R. 284 

Clumdler v. A.'i!it1cit11i,m t1f Archite,·t.'i 1989 AD .fimcl/1.,· 
Alberta, (1989] 2 S.C.R. 848, afrg principle 
( 1985), 62 A.R. 72 

Bro.\.-.;ea11 v. Alberta (Sen1ri1ie.'i 1989 AD Sec11ritie.i; Act 
Ct1mmi.t'iitm), [ 1989) I S.C.R. 30 I, 
afrg (1986), 67 A.R. 222 

R. v. Leaney, [1989) 2 S.C.R. 393, 1989 AA s. 613 (.'(' 
rev'g (1988), 117 A.R. 202 

R. v. Keeg.'ilro 1990 AA ss. 2(b), I l(d) 
(1990) 3 S.C.R. 697, rev'g (1988), 87 
A.R. 177 

Mt1/1e v. Alberta, (1990) I S.C.R. 342, 1990 AA s. 23(3) 
rev'g (1987), 80 A.R. 161 

R. v. /Jrydge.i;, (1990) I S.C.R. 190, 1990 AA ss. IO(b), 
rev'g (1987), 81 A.R. 273 24(2) 

R. v. 8. (C.R.) /Bam!IIJ, (1990] I 1990 AD evidence 
S.C.R. 717, afrg (1987), 82 A.R. 45 admissibility 

R. v. <i~ffe, (1990) I S.C.R. 755, 1990 AA s. 8 
rev'g (1988), 84 A.R. 96 

R. v. HtJrxeman, (1990) I S.C.R. 901, 1990 AD Alberta Wildlffe 
afrg (1987). 78 A.R. 351 Ac·/ & Nttturul 

lle.wmrce 
Tru11.efer 
Agn:emelll 

R. v. JJ'ilfm,, (1990) I S.C.R. 1291, 1990 AD s. 9 
arrg (1987). 76 A.R. 315 

Cemrul Alberta Dairy l'm,I v. Alberta 1990 AA h1dMd1wl 
(H.R.C.), (1990) 2 S.C.R. 489, rev'g Righl.'i 
( 1988), I 11 A.R. 288 l'rr11ec1im1 Act 

("IRl'A") 

ll. v. Wal/rm 1990 AA defences to 
[1990) I S.C.R. 827, rev'g (1988), 84 murder 
A.R. 12 

R. v. Smith, (1990) I S.C.R. 991, 1990 AD alibi onus 
afrg (1989), 95 A.R. 304 
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Case Name Year Result Cl,arter Non-Charter Other 

R. v. Stug11i11u, (1990) I S.C.R. 1226, 1990 AD ss. 2(b), 7 
affg (1987), 79 A.R. 44 

R. v. Murti11eu11, (1990) 2 S.C.R. 633, 1990 AD ss. 7, I l(d) 
affg (1988), 89 A.R. 162 

R. v. lrut,m, (1990) 2 S.C.R. 711, 1990 AD ss.7,ll(d), 
aff'g (1989), 111 A.R. 161 9, 12 

R. v. Poquelle, (1990) 2 S.C.R. 1103, 1990 AD s. 110 NW/' 
affg (1987), 81 A.R. 12 Act 

R. v. Sl,11pe, (1990) 2 S.C.R. 1108, 1990 AD s. I l(d) 
afrg (1988), 8S A.R. 73 

R. v. llmyle.,;, (1991) 3 S.C.R. S9S, 1991 AA s. 7 
rev'g (1987), 82 A.R. 238 

R. v. Sti11chc:m11he, (1991) 3 S.C.R. 1991 AA s. 7 
326, rev'g (1990) A.W.L.D. S19 

R. v. F. (H.) /H.F./, (1991) 3 S.C.R. 1991 AD s. 246.5(33) 
322, affg (1990), IOS A.R. 13S ('(.' 

R. v. Medd,mi, (1991) 3 S.C.R. 320, 1991 AD 281 ('(', 
affg (1990), 111 A.R. 29S 16(3) (.'um,du 

lfridem:e Act 

R. v. Sheridan, (1991) 2 S.C.R. 20S, 1991 AA s. 232 ('(' 
rev'g (1990), IOS A.R. 122 

Canada (Director of Soldier 1991 AD s. S7 St1/dier 
Settlement) v. Snider Estate, (1991) 2 Se11leme11t A,·t 
S.C.R. 481, affg (1988), 88 A.R. 38S & Alberta I.and 

Tille.,; Acl 

R. v. MUne, (1992) I S.C.R. 697, 1992 AA s. 322 cc 
rev'g (1990), 109 A.R. 268 I 

R. v. Morin. (1992) 3 S.C.R. 286, 1992 AA what is a 
rev'g (1991), 117 A.R. 36 question of 

law? 

R. v. <i11tl,rie ( 1992) 2 S.C.R. 222. 1992 AD elements of 
affg (1991). 114 A.R. 3SS fraud 

R. v. D.A.Z., (1992) 2 S.C.R. 102S, 1992 AD s. 56 YOA 
affg (1991), 117 A.R. 7S 

R. v. /Jo"ney, (1992) 2 S.C.R. 10 1992 AD s. I l(d) 
affg (1990), IOS A.R. 3SI 

United Nttrxe.,; ,if Alhertu v. Alhertu 1992 AD s. 7 
(A.<i.), (1992) I S.C.R. 901, affg 
(1992), I 3S A.R. 148 

R. v. Mel/,:111J1i11, (1992) 3 S.C.R. 61S, 1992 AA ss. 8, 9 
rev'g (1991), 117 A.R. 16S 



sec AND ABCA ON PUBLIC LAW ISSUES 735 

Case Name Year Result C/1arter Non-Cl,ar/er Other 

Dickason v. l/11ii'ersity t!/ Alberta, 1992 AD ss. 7, I I.I 
(1992) 2 S.C.R. 1103, afrg (1991), 1/ll'A 

117 A.R. II 

Rejel'l!nce Re <itmd,; t111d Sen•ice.,· Tax 1992 M ss. 91(3), 103, 
(GS1), (1992) 2 S.C.R. 445, rev'g 125. 126, 
(1991). 117 A.R. 321 92(13) 

R. v. Stee,•e.,;, (1993) I S.C.R. 1136, 1993 M verdict 
rev'g (1992), 127 A.R. 2 reasonable 

R. v. <im1ct1fre.,;, (1993) 2 S.C.R. 3, 1993 AA ss. 8, 24(2) 
rev'g (1992), 131 A.R. 68 

R. v. Erick.nm, (1993) 2 S.C.R. 649, 1993 AA ss. 8, 24(2) 
rev'g (1992). 125 A.R. 68 

R. v. H011isl,, (1993) I S.C.R. 458. 1993 AD defence made 
aff'g (1991). 120 A.R. 223 out? 

R. v. 8rr1u71, (1993) 2 S.C.R. 918, 1993 AA s. 7 
rev'g (1992). 127 A.R. 89 

R. v. Kon,:, (1993) I S.C.R. 1134, 1993 AD s.l l(d) 
aff'g (1992), 125 A.R. 161 

R. v. Price, [1993) 3 S.C.R. 633, afrg 1993 AD admission of 
(1992). 131 A.R. 54 new evidence 

on appeal 

/l. v. /:"gger, [1993) 2 S.C.R. 451. 1993 AA ss.258(1)C<' 
rev'g (1991). 120 A.R. 360 

R. v. £loam, (1993) 3 S.C.R. 653, 1993 AD hearsay 
afrg [1993] A.W.L.D. 981 evidence 

R. v. Plum, (1993) 3 S.C.R. 281, afrg 1993 AD ss.8. 24(2) 
(1991). 116 A.R. I 

fl. v. l.icl,jield, (1993) 4 S.C.R. 333, 1993 AA sexual assault 
rev'g (1992), 120 A.R. 391 elements 

R. v. MactJtJh, (1993) 2 S.C.R. 802. 1993 AD ss. 7. 9 
affg (1991). 117 A.R. 312 

R. v. A.W.E., (1993) 3 S.C.R. 155, 1993 AA s. 682(1) ('(' 
rev'g (1991), 120 A.R. 63 

R. v. D11ha.,-:, (1994) 3 S.C.R. 759, 1994 AA s. 34(2) ('(' 
rev'g (1994), 149 A.R. 59 

R. v. Richer. (1994] 2 S.C.R. 486, 1994 AD s. 231(5}(b) 
affg (1993). 141 A.R. 116 ('(' 

R. v. Om11111e11. (1994) 2 S.C.R. 507. 1994 AD s. 16 ('(' 
afrg (1993). 135 A.R. 321 

/l. v. ('oh/,am, (1994) 3 S.C.R. 360, 1994 AA ss. IO(b). 
rev'g (1993), 135 A.R. 249 24(2) 
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R. v. Zu:11/ak, (1994) 2 S.C.R. 5, afrg 1994 AD s. 131 (.'(' 

(1993), 145 A.R. 31 

R. v. J:mi.r, (1994) 3 S.C.R. 756, 1994 AD hearsay 

afrg (1993), 137 A.R. 154 

R. v. W.D.S., (1994) 3 S.C.R. 521, 1994 AA jury charge 
rev'g (1993) A.U.D. 909 

R. v. Chaplin, (1995) I S.C.R. 727, 1995 AD s.7 
affg (1993), 145 A.R. 153 

R. v. G11ddarJ, (1995) I S.C.R. 854, 1995 AA obstruction of 
rev'g (1994] AJ. No. 440 (QL) justice 

R. v. J,1hin, (1995) 2 S.C.R. 78, affg 1995 AD s. 7 
(1992), I 31 A.R. 179 

R. v. S1inchc11111he, (1995) I S.C.R. 1995 AD s.7 
754, affg (1994), 149 A.R. 167 

R. v. Park, (1995) 2 S.C.R. 836, rev'g 1995 AA "Air of 
(1993), 145 A.R. 207 Reality" test in 

sexual assault 

R. v. Badger, (1996) I S.C.R. 771, 1996 AA s. 35 & Treaty 
rev'g (1993), 135 A.R. 286 8 

R. v. Patemak. (1996) 3 S.C.R. 607. 1996 AA s. IO(b) 
rev'g (1995). 174 A.R. 129 

R. v. KeegMru, (1996) I S.C.R. 458, 1996 AA s.7 
rev'g (1996), 187 A.R. 216 

R. v. Mc<·mme/, (1996) I S.C.R. 1996 AA s. 34(2) cc: 
1075, rev'g (1995), 169 A.R. 321 

R. v. 71,ihert, (1996) I S.C.R. 37. 1996 AA s. 232 (.'(' 
rev'g (1994). 157 A.R. 316 

R. v. McMu.wr. (1996) I S.C.R. 740, 1996 AA intoxication 
rev'g (1994) AJ. No. 754 (QL) defence 

R. v. Bah/it:, (1997) 3 S.C.R. 1005. 1997 AD previous 
affg [1996) AJ. No. 215 (QL) statements 

R. v. Charland, (1997) 3 S.C.R. 1006, 1997 AD prior criminal 
affg (1996), 187 A.R. 161 record 

R. v. {)11/iente, [ 1997) 2 S.C.R. 11, 1997 AA ss. 343, 268, 
rev'g (1996), 184 A.R. 131 662 ('(' 

R. v. I.ti, [1997) 2 S.C.R. 680, affg 1997 AD s. 7 
(1996), 181 A.R. 192 

/lefenmce Re Re1111111eruti11n ,if Judge.f 1997 AA s. I l(d) 
,if the l'nwinciul Cmm, [1997) 3 
S.C.R. 3, rev'g (1995), 169 A.R. 178 

R. v. H1m1e, (1998) I S.C.R. 85, afrg 1998 AD jury instruction 
(1996) AJ. No. 214 (QL) 
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R. v. (ielfreur, (1998) I S.C.R. 1218, 1998 AD s. 475 ('(' 
aff'g (1997), 196 A.R. 18 

R. v. llmlenmc,d, (1998) I S.C.R. 77, 1998 AA s. 7 
rcv'g (1995), 174 A.R. 234 

R. v. J11ssilu, (1998) I S.C.R. 755, 1998 AD unreasonable 
aff'g (1997), 193 A.R. 292 verdict 

R. v. Al Klippert Ltd., (1998) I 1998 AA s. 81 l'lu1111i11g 
S.C.R. 737, rev'g (1996), 187 A.R. A,·1 
241 

Vrund v. Alberta, (1998) I S.C.R. 1998 AA s. 15 
493, rcv'g (1996), 184 A.R. 351 

R. v. Ewanc/1uk, [ 1999) I S.C.R. 330, 1999 AA s. 265 cc 
rev'g (1998), 212 A.R. 81 

R. v. Uew, (1999) 3 S.C.R. 227, rev'g 1999 AA s. 7 
(1998). 212 A.R. 381 

Reference Re Firearms Act, (2000) I 2000 AD ss. 91(27), 
S.C.R. 783, aff'g (1998), 164 D.L.R. 92(13) 
(4th) 513 

R. v. G.D.B .• (2000) I S.C.R. 520, 2000 AD evidence 
aff'g (1999), 232 A.R. 307 admissibility 

Public Schm1/ Bt1unA' A:u11. t1f 2000 AD ss. 93 & 17 of 
Alhena v. Alhenu (A.<i.), (2000) I Alhertu Act 
S.C.R. 44, aff'g (1998), 216 A.R. 249 

R. v. R11.t.fell (2000) 2 S.C.R. 731 2000 AD jury charge 
aff'g (1998), 219 A.R. 19 


