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EQUAL PAY FOR WORK OF EQUAL VALUE
IN ONTARIO AND GREAT BRITAIN: A COMPARISON'

ELLEN E. HODGSON’

Hodgson's article is a thorough discussion of the
concept of Pay Equity. She begins by providing a
proper definition of the term Pay Equity and then
goes on to explore the relevant legislation and case
law regarding the matter. In order to analvze Pay
Fquiry  fullv. Hodgson  compares  the  Ontario
experience with that of Great Britain. The central
concern of the paper is not 1o debate  the
appropriateness of Pay Equity legistation . rather,
to determine whether the courts have responded to
the legislation in such a manner as to he able to
describe it as being a success.  Within her work,
Hodgson  exposes  the  reality  that  Pay  Equity
legistation in both jurisdictions is complex and
costlv; however, despite this. the wage gap between
the sexes is diminishing.

L'article  de  Hodgson  offre  une  discussion
approfondie du principe d'équité salariale.  Elle
commence par le définir, puis étudie les mesures
législatives pertinentes et le droit jurisprudentiel dans
le domaine.  Pour effectuer une analvse compléte,
Haodgson compare U expérience omtarienne et celle de
la Grande-Bretagne. Sa préoceupation majeure ' est
pas de débatire du hien-fondé de la 1égislation a cet
égard mais plutér de déterminer si les décisions des
tribunaux témoignent de son suceés.  Hodgson
constate gue les lois sur I'équité salariale dans les
deux juridictions est complexe et cotirense; les écarts
de salaires entre hommes et femmes sont toutefois en
voie de diminuer.
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I. INTRODUCTION

This article compares the legislation governing equal pay for work of equal value in
the Province of Ontario’ to that in Great Britain.' While many pcople in these
jurisdictions understand that the law requires men and women doing identical work to
receive identical pay,’ it is less well understood that the law also requires equal pay for
work of equal value, free of sex discrimination.

In both Great Britain® and Ontario, a large gap in earnings between men and women
has persisted despite equal pay for equal work legislation.® Not all of the male/female
wage gap is due to gender discrimination, since other factors such as diffcrent training;
longer working hours; seniority; additional education: greater productivity; different
bargaining strengths of unions; diffcrent performance levels; and different labour markets
are also factors in determining compensation. Great disagreement exists regarding what
portion of the carnings gap between men and women is duc to gender discrimination.”

1

Pay Equity Act, 1987, S.0. 1987. c. 34.

In Great Britain, equal value claims are governed by Article 119 of the EEC Treaty., EC Council
Directive 75/117 (O 1975 L45/19) (the Equal Pay Dircctive). the Equal Pay Act (UK.), 1970. c. 41
and the Equal Pay (Amendment) Regulations 1983, SI 1985/1794.  Both Canada and the United
Kingdom have ratified a 1951 ILO Convention which requires equal pay for work of equal value.
See: 1LO Convention (No. 100) Concerning Equal Remuneration for Men and Women Workers of
Equal Value, 29 June 1951, 165 U.N.T.S. 303. The signatories are cited in J.B. Marie. "International
Instruments Relating to Human Rights” (1991) 12:1-2 HRLJ 27 at 39,

Legislation requiring equal pay for equal (identical) work exists in every Province in Canada, as well
as in Great Britain. Sce: J. Kelly, Pay Equity Management (Don Mills: CCH. 1988) at iii regarding
equal pay for equal work legislation in Canada: and the Equal Pay Act (UK. 1970, ¢. 41, 5. 1(2)
for Great Britain,

"Great Britain™ means England, Scotland and Wales due 1o the provisions of the Union With Scotland
Act (England), 1706, ¢. 11, preamble, ant. [ [Sec: Halsbury's Statutes, Vol. 17, 4ih ed., title
European Communities at 30] and the Union With England Act (Scotland), 1707, ¢. 7 [See: The
Laws of Scotland. Stair Memorial Encyclopedia. Vol. 22 (Edinburgh: The Law Society of
Scotland/Butierworths, 1987) a1 55). The "United Kingdom" means Great Britain and Northern
Ireland: Interpretation Act (UK.). 1978, c. 30. s. 5. Sch.1. Throughout this anticle. a distinction is
maintained between legislative provisions and statistics penaining to Great Britain and those
pertaining to the United Kingdom.

See Hon. R. Abella, Equality in Employment: A Royal Commission Report (Oitawa:  Minister of
Supply and Services Canada. 1984) at 233-5 regarding the persistent nature of the gap in Canada.

J. Gandz, "Pay Equity: Negotiating the Maze” in D. Conklin & P. Bergman, cds. Pay Equity in
Ontario: A Manager's Guide (Halifax: Institute for Research on Public Policy. 1990) 81 at 82-83.
See also C. O'Donnell and N. Golder. "A Comparative Analysis of Equal Pay in the United States.
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Some authors take the position that it is possible that discrimination affects "... each and
every component of the overall wage gap. For example, differences in hours worked may
reflect an inequitable division of labour within the household...."*

In any case, whatever portion of the earnings gap is duc to systemic discrimination
against women, such a gap exists both in Ontario and in Great Britain. The gap, however,
does appear to be narrowing gradually over time. In Ontario, the female to male earnings
ratio has increased from 63.6% in 1979 to 67.4% in 1989.° These figures are similar to
those for Canada as a whole which experienced an increase from 63.5% in 1979 to 65.8%
in 1989."" Statistics Canada stated in a 1989 report that the "...long-term trend in the
female/male earnings ratio is clearly upward.""!

In Great Britain, the gap is also narrowing, but the extent of the increase varies
depending on whether gross hourly earnings excluding overtime, or gross weekly earnings
including overtime are considered. At the time that the Equal Pay Act was passed in
1970, women’s earnings were approximately 63.1% of men’s in Britain, based on average
gross hourly earnings for full-time employees. The figure had increased to 73.0% in
1979" and to 76.0% in 1989."” In 1991, women’s earnings were 77.8% of men’s
earnings, showing that the gender earnings gap is slowly decreasing." The gap appears
wider when gross weekly earnings are considered: women’s earnings as a percentage of
men’s have increased from 63.6% in 1979" to 67.6% in 1989.' Viewed this way, the
gender wage gap in Ontario and Great Britain in 1979 and 1989 was virtually identical.

The Equal Opportunities Commission attributes the wider differentials in the British
weekly earnings figures to the fact that men have longer basic hours and greater access
than women do to overtime, shift premia and bonus payments.'’

The Pay Equity Act, 1987 is unique in Canada in that although other jurisdictions have
pay equity legislation,' the Province of Ontario initiated the requirement that employers

Britain and Australia (1986) 3 Australian Fem. S. 59 at 59-60.

Ontario, Minister Responsible for Women's Issues, Green Paper on Pay Equity (Toronto: Queen's

Printer, 1985). (The Hon. 1. Scott, Minister Responsible for Women's Issues) at 11 [hercinafter Green

Paper on Pay Equity].

Statistics Canada, Earnings of Men and Women 1989 (Ottawa: Minister of Supply and Services

Canada, 1990) at 10.

10 1hid.

" Ihid. a1 12.

- Equal Opportunities Commission, Women and Men in Britain: A Research Prafile (London: HMSO,
1988) at 45-47.

- "Women eamn £100 per week less than men” (1991) 40 EO.R. 28.

Supra, note 13 at 28.

Supra, note 12,

Supra, note 13.

" Equal Opportunitics Commission, Women and Men in Britain 1989 (London: HMSO, 1989) at 24.

Pay equity legislation requiring equal pay for work of equal value exists in the public sector in the

Federal jurisdiction, Québec, the Yukon, Ontario, Manitoba, Nova Scotia, Prince Edward Island, and

New Brunswick. In the North West Territories, a complaint under the Canadian Human Rights Act

results in a pay equity study. Newfoundland is experimenting with a non-legislated pay equity
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be required to prepare pay equity plans to achieve and maintain pay equity in both the
public and the private sectors.'’ In essence, this means that disparate jobs are evaluated
in terms of factors such as skill, responsibility, effort, and working conditions.
Comparisons are made between diverse jobs to determine whether the work is of equal
value to the employer.”

In Ontario, the assumption is made in equal pay for equal value legislation that there
is systemic discrimination against women in job valuation and pay determination. In its
Green Paper on Pay Equity, the Government of Ontario stated that pay equity is directed
at the portion of the gender gap which is due to gender discrimination in job evaluation
and pay determination. It stated that pay equity is not addressed to remedying low wages
but, rather, to the concept that "... excluding non gender-related factors which influence
pay, work performed by women which is equivalent to that performed by men in the same
establishment is to be paid the same."*'

Simply put, "pay equity means compensating female jobs at the same level as male
jobs of equal or comparable value."** This necessarily means looking at different jobs,
evaluating their worth, and changing traditional pay structures.

In contrast, the legislation in Great Britain is not limited to women, but makes
provision for equal pay for equal work, including equal value claims, for men and women
free of sex discrimination."®

In Great Britain, the Equal Pay Act, 1970 made provision for equal pay for equal work,
or "like work” claims. This statute also provided for "equivalent work" claims. Different
legislative provisions apply in Northern Ireland.* Upon joining the European
community in 1973, the United Kingdom became obliged to enact various provisions to
comply with the EEC Treaty.® The EEC passed Directive 75/117 in 1975, and

initiastive. The legislation in Ontario, Québec and the Federal jurisdiction extends to the private
sector. The Canadian Human Rights Act extends pay equity to federally regulated industries in the
private sector. Scc: J. Kelly, Pay Equity Management (Don Mills: CCH, 1988) at iv-v; N. Weiner
and M. Gunderson, Pay Equity. Issues, Options and Experiences (Toronto: Butterworths, 1990) at
107-129; M.L. Burkart, Implementing Pay Equity in Ontario. School of Industrial Relations Research
Essay Serics No. 28 (Kingston: Industrial Relations Centre. 1990) at 1-17 for explanations of the
differing requirements of the legislation in these jurisdictions.

" Ontario, Ministry of Labour. Policy Dircctions: Amending the Pay Equity Act Discussion Paper
(Toronto: Queen's Printer, 1990) at 2.

. Ibid. at 4.

Supra, note 8 at 3.

- N. Weiner & M. Gunderson, Pay Equity: Issues, Options and Experiences (Toronto: Butterworths,
1990) at 5.

= Equal Opportunities Commission. Equal Pay for Men and Women:  Strengthening the Acts
(Manchester:  Equal Opportunities Commission. 1990) at 1.

¥ The Equal Pay Act (U.K.). 1970, ¢. 41, s. 11(3) provides that the Act does not apply to Northern
Ireland. Accordingly. it only pertains to Great Britain.

». Treaty Establishing the Ewropean Economic Community, 25 March 1957, No. 4300, 298 UN.T.S.
3 thereinafter the EEC Treaty]. This treaty pertains to the United Kingdom. There are two other
European Community treaties. namely the Treaty Establishing the European Coal and Steel
Community, 18 April 1951, reprinted in Treaties Establishing the European Communities
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thereafter the United Kingdom was obliged to enact legislative measures providing equal
pay for equal work, including equal value claims without discrimination based on sex.”®
Amendments to the Equal Pay Act, 1970 enabling British workers to make equal value
claims came into effect in 1984.”

Unlike the Ontario legislation, the British legislation is complaint-based and depends
upon individuals making claims. Comparisons in equal value claims in Great Britain are
made on the basis of individuals, not groups of male and female employees, as the woman
chooses a male comparator to whose work she thinks her work is comparable.® Any
increases in compensation are limited to the claimant, as no mechanism exists for workers
in the same employment who perform similar work to receive the same award.”

There are endless arguments to be made for and against legislation requiring equal pay
for work of equal value, free of sex discrimination. Since the decision has been taken in
both Great Britain and Ontario 1o enact legislation giving effect to this principle, this
paper will not attempt to evaluate whether such legislation is appropriate or desirable.*
Instead, the focus will be on examining the nature of the legislation which has been
enacted in these jurisdictions and on suggestions as to how to improve their effectiveness
at achieving their stated goals.

II. ONTARIO PAY EQUITY ACT, 1987
A. STRUCTURE OF THE ACT
The scheme of the Pay Equity Act, 1987 attempts 1o rectify the portion of the wage gap
between men and women in the work force that is attributable to systemic gender

discrimination. This type of discrimination is embedded in compensation systems and
does not refer to intentional discrimination by individuals.” It is hoped that the Act will

(Luxembourg: Office for Oftficial Publications of the European Communities, 1987) at 23 and the
Treaty Establishing the Ewropean Atomic Energy Community, 25 March 1957, 298 U.N.T.S. 167.
Since we are concerned exclusively with the law of the European Economic Community, the term
"Community law" will be used to mean the law of the EEC.

Supra, note 23.

Equal Pay (Amendment) Regulations 1983, SI 1983/1794 reg. 1. These regulations do not extend
to Northern Ireland. The Equal Pay (Amendment) Regulations (Northern Ireland) 1984 apply in that
jurisdiction.

. Equal Pay Act (UK.), 1970, c. 41, s. 1(2)(c).

Supra, note 23 at 2 and 25.

For a discussion favouring equal value or pay equity legislation, see: R.P. Chaykowski, Pay Equity
Legislation: Linking Economic Issues and Policy Concerns, Research and Current Issues Series No.
59 (Kingston: Industrial Relations Center, 1990) at 10-19. For a discussion opposing the concept
of equal value legislation. see: E.F. Paul, Equity and Gender: The Comparable Worth Debate (New
Brunswick: Transaction Publishers, 1989) at 39-61. There are dozens of other publications dealing
with the philosophical and economic aspects of this type of legislation. A good discussion of both
sides of the issuc is found in J. Kelly, Pay Equity Management (Don Mills: CCH, 1988) at 7-23.

The Pay Equity Commission, Report 1o the Minister of Labour by the Ontario Pay Equity
Commission on Options Relating to the Achievement of Pay Equity in Sectors of the Economy which
are Predominantly Female (Toronto: The Pay Equity Commission, 1989) (Commissioner: B.
O'Reilly) at 1.
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"...eliminate the one-quarter to one-third of the wage gap which has been created by
gender discrimination in wage setting."”> Under the existing Act, a gender neutral
comparison of the value of female job classes and male job classes is carried out within
an establishment. This is known as a job to job comparison. If the male job class
receives greater compensation than an equally or comparably rated female job class, then
a pay equity adjustment must be given to the female job class to bring it up to the job rate
of the comparable male job class.™

1. Coverage

The Pay Equity Act sets out the scheme for implementing an integrated system of
achicving pay equity in both the public sector and private sector with 10 or more
employees in Ontario.” The Act applies to full-time, and permanent part-time work, but
excludes casual work and students employed for their vacation period.*

2. Purpose of the Act

The purpose of the Pay Equity Act is to "...redress systemic gender discrimination in
compensation for work performed by employees in female job classes."* The
mechanism to identify systemic gender discrimination in compensation is by comparing
the compensation and value of the work performed by each female job class in an
establishment and the male job classes in the establishment.”’

3. Job Classes
The term "job class” is defined as
...those positions in an establishment that have similar duties and responsibilities and require similar
qualifications, arc filled by similar recruiting procedurcs and have the same compensation schedule, salary

grade or range of salary rates.™

An "establishment” is defined geographically and includes all of the employees of a
particular employer in a geographic division.”

Before the comparisons may be made, it is necessary to determine whether a job class
is female or male. This is determined according to gender predominance. A female job

2. B. O'Reilly, Commissioner, "Pay Equity: The View from the Commission” in D. Conklin & P.
Bergman, cds., Pay Equity in Ontario: A Manager's Guide (Halifax: Institute for Research on
Public Policy. 1990) 15 at 15.

. Ontario, Ministry of Labour, Extending Pay Equity by Proportional Value and Proxy Comparisons
(Toronto: Queen's Printer, 1991) at 1.

B Pay Equiry Act, 1987, S.0. 1987, c. 34, ss. | and 3.

R Ibid. at ss. 1(1) and 8(3).

* Ihid. at s. 4(1).

v Ibid. at s. 4(2).

e Ibid. at s. 1()).

- Ihid.
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class is one where at least 60% of the members are female, and a male job class is one
in which at least 70% of the members are male.*

In determining whether a job class is male or female, the Act provides that the
“historical incumbency of the job class” and "gender stereotypes of fields of work" are
to be considered.” This means that consideration is to be given as to whether the work
performed has traditionally been considered "women’s work" and whether the positions
have generally been occupied by females. Generally a job class will consist of more than
one position; however, it is possible for one position to form a job class if it is unique to
the establishment in terms of duties, responsibilities, qualifications, compensation
schedules, or recruiting procedures.” The Act requires that in determining the value of
work, the criterion applied must be a composite of the skill, effort and responsibility
normally required to perform the work, and conditions under which it is normally
performed.*

4. Gender Neutral Comparison System

Once the value of the job class is determined, employers are required to use a "gender-
neutral comparison system" to compare the female job classes in the establishment with
the male job classes in the same establishment to ascertain whether pay equity exists for
each female job class.* The term "gender-neutral comparison system" is not defined in
the statute. The statute does define, however, when pay equity has been achieved,
although the definition is rather complicated. Pay equity is reached once the job rate for
the female job class which is the subject of the comparison at least equals the job rate for
a male job class at the same establishment where the work performed by the classes
compared is of equal or comparable value.* This is called the "inside" comparison.*®
The “job rate” is the highest rate of compensation for a job class;*’ "compensation" being
defined to include both payments and benefits.*

If more than one comparator of equal or comparable value is found, the one with the
lowest job rate is the comparator.* This is controversial, as many critics question
whether pay equity is actually achieved by paying the female job class the lowest job rate

. Ibid. They may also be determined to be female or male job classes if a Review Officer, or the

Hearings Tribunal, or the employer and the bargaining agent, if any, so determine the class. See s.
1(1) of the Act.

W Pay Equity Act, 1987, S.0. 1987, c. 34, s. 1(5).

32 Ihid. at s. 1(6).

. Ibid. ats. 5.

H Ihid. avs. 12.

" Pay Equity Act, 1987, S.0. 1987, c. 34, s. 6.

D. Conklin & P. Bergman, eds., Pay Equity in Omario: A Manager's Guide (Halifax: Institute for

Research on Public Policy, 1990) App. at 101.

i Pay Equity Act, 1987, S.O. 1987, c. 34, s. 1(1).

. Ibid.

Supra, note 46.
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when the work performed is of equal or comparable value.*® Things become complex

if there is no male job class of equal or comparable value in the same pay equity plan.
In this case, an "outside” comparison is made by looking for one from among other male
job classes. If more than one is located, the male job class with the lowest rate is the
appropriate comparator.”*'

Finally, if there is no male job class of equal or comparable value to the female job
class in the establishment, a job class must be found in the establishment which has work
of lower value, but is of a higher job rate, and pay equity is achieved once the female job
class is paid the same job rate. This is called a "throughout” comparison. If there is
more than one, the one with the highest rate is the appropriate comparator.*”> Of course,
the entire system is predicated on there being male job classes with which to make
comparisons. If there are no male job classes, then the female job classes are not able
to avail themselves of any remedial compensation increases under the Act.*

Where the workplace is unionised, s. 6(4) of the Act requires comparisons for job
classes inside a bargaining unit to be made between job classes in that unit. If no male
job class of equal or comparable value covered by the same pay equity plan is found, then
a search for a comparator in male job classes throughout the establishment is permitted.™
Job classes outside the bargaining unit are compared to other job classes inside the unit
first; only if no male job class of equal value is found, is the search for a comparator
throughout the establishment conducted.”

Provision is also made to combine job classes under the group of jobs approach. A
“group of jobs” is a series of job classes which are organized in successive levels and
have a relationship to each other due to the nature of the work required to perform the
work of each job class in the series.® An employer is allowed to treat a group of job
classes as one female job class if 60% of the employees in the group are female.”” The
significance of the group of jobs approach is that where it is used, s. 6(9) provides that
the job rate of the individual job class within the group of jobs which has the greatest
number of employees is the job rate for the group, and the value of the work performed
by that job class is treated as the value of the work performed by the group. In other
words, it is not the compensation of a particular group which is the deciding factor in the

. See, for example, P. McDermott, "Pay Equity in Ontario: A Critical Legal Analysis” (1990) 28:2
Osgoode Hall L.J. at 392-3. Professor McDemmott argues that the method used in Manitoba when
more than onc comparator is available, which is called an average pay line approach, would be a
more appropriate standard.

Supra, note 46.

82 Ihid.
3 Pay Equity Act, 1987, S.0. 1987. c. 34, s. 33(2)(e). This is discussed in O’Reilly. supra. note 32 at
18.

R “Pay Equity in Ontario” (1991) 40 EOR 22 at 24.

5. Pay Equity Act, 1987, S.0. 1987, c. 34. 5. 6(4)-6(5).

o Ihid. at s. 6(10).

The job classes in a group of jobs may also be treated as one female job class if the employer and
the bargaining agent so agree, or if the Pay Equity Commission or the Review Officer so order. Pay
Equity Act, 1987, S.0. 1987, c. 34, ss. 6(6)-6(8). The group of jobs may include male job classes:
supra, note 46 App. at 96.
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group of jobs approach but, rather, it is individual job class which has the most employees
which determines the job rate and the value of the work performed by the entire group
of jobs.™

5. Obligation to Achicve and Maintain Pay Equity

The Pay Equity Act in s. 7 places the onus on the employer to establish and maintain
a compensation practice providing for pay equity in every one of its establishments. The
Act forbids employers and bargaining agents from bargaining for or agreeing to
compensation practices that contravene this obligation to achieve pay equity.”

There are, however, some permissible exceptions to pay equity, namely a formal gender
neutral seniority system: a gender neutral merit compensation plan which has been
brought to the attention of the employees; red-circling; temporary training leading to
career advancement which is equally available to male and female employees; and skills
shortages causing temporary inflation in compensation.”

The Act forbids reducing compensation of an employee or of a position in order to
achicve pay equity.”’ Once pay equity has been achieved in an establishment, however,
differences in compensation between a female job class and a male job class are
permissible if the employer can prove that the difference is the result of differences in
bargaining strength.*

The Act sets out a timetable for the posting of pay equity plans, and for the
achievement of pay cquity which is based on the number of employees, and on whether
the public or private sector is involved. Public sector employers must achieve pay equity
by 1995. All other employers with 10 or more employees must implement pay equity
over a six year period that has been phased in according to the size of the employer.”

6. Pay Equity Plans

The Act requires documents called pay equity plans to be prepared to provide for pay
equity for the female job classes in each establishment. The number of plans required is
determined by factors such as who the employer is, the number of bargaining units, the
number of ecmployees. and the number of establishments.” If both male and female job
classes exist, every pay equity plan for the establishment must describe the gender neutral
comparison system sclected, sct out the results of the comparisons, identify positions and
job classes which have permissible differences in compensation, and must describe how

. Supra, note 50 at 398-401.

. Pay Equiry Act, 1987, S.0. 1987, ¢. 34. 5. 7.

“ Ihid. at s. 8. Red circling refers to the practise of freezing or slowing down increases in
compensation of an incumbent when a position has been downgraded. until the compensation of the
position reaches that of the incumbent: supra. note 46 App. at 104,

“ Pay Equity Act, 1987, S.0. 1987, ¢. 34. 5. 9.

“ Ihid. av s, 8(2).

Ihid. av s, 13(7). A chart is provided in supra. note 46 at 120-1.

Supra, note 54 at 22.
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compensation will be adjusted commencing on a particular date with respect to all female
job classes for which pay equity does not exist.””

Where there is a bargaining unit, pay cquity plans arc negotiated and agreed to by the
employer and the bargaining agent. A separate pay equity plan is created for each
bargaining unit unless agreement is rcached that the establishment includes two or more
geographic divisions. A separatc pay equity plan is required for the employees who are
not in a bargaining unit.** Two or more employers and the respective bargaining agents
may agree that the employees constitute a single establishment for the purposes of pay
cquity.”” If there is no union, the pay cquity plans are not negotiated but are established
by the employer and must be posted by the relevant posting date. if any.™

The Act does not give much guidance as to how increases in compensation are to be
shared in order to achieve pay equity.” Employers are required to pay a minimum of
the lesser of the amount required to achieve pay equity; or 1% of their payroll. based on
the payroll for the 12 months prior to the first adjustments, in combined compensation
payable under all pay equity plans of the employer.”” Each pay equity plan must provide
that the female job class or classes with the lowest job rate receive compensation
increases greater than those for other female job classes under the plan until their job rate
equals the lesser of the job rate required to achieve pay equity, or the job rate of the
female job class entitled to an adjustment which has the next lowest job rate.”

In the private scctor where pay equily plans have been prepared and posted, these
payments arc to continue until pay cquity is achieved. Small private scctor employers
with between 10 and 99 employees are not required to post pay equity plans but may
decide to do s0.” If they clcct not to post plans, they are not required to commence
making compensation changes in stages to achicve pay equity but, nonetheless, must have
achieved pay equity by the relevant mandatory adjustment date.”” The public sector is
required to achieve pay equity by 1995.

7. Administration and Enforcement

The Act provides for administration and enforcement through the Pay Equity
Commission and its Review Officers. The Commission is the body with whom

ot Pay Equiry Act, 1987, S.0. 1987, ¢. 34, 5. 13,

e Ihid. av s, 13(3).

o Ihid. ats. 2.

o8 Ihid. at s. 15. Sce B.J. Falk. "A Reasoned Response: Pay Equity in Ontario” in R. Chaykowski. ed..
Pay Equity Legislation: Linking Economic Issues and Policy Concerns (Kingston:  Industrial
Relations Centre, 1990) 10 a 13,

o D. Conklin, "How to Cope with Pay Equity Legislation™ in D. Conklin & P. Bergman. cds.. supra,
note 46 at 7-8.

™ Pay Equity Act, 1987, S.0. 1987, ¢. 34, 5. 13(4).

" Ibid. at s. 13(3).

- 1hid. at s. 20.

™ Ihid. at s. 21, This is explained in supra. note 46 App. at 113-15,
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complaints are filed with respect to alleged contraventions of the Act.”* It consists of
the Pay Equity Hearings Tribunal and the Pay Equity Offices.”” Review officers for the
Commission investigate complaints and try to effect a settlement. Review Officers have
the power to make orders requiring employers and bargaining agents to prepare plans and
employers to implement plans. They have the ability to refer matters to the Hearings
Tribunal if the employer or bargaining agent fails to comply with an order under s. 24 of
the Act.”®

The Pay Equity Tribunal has exclusive jurisdiction to determine questions of fact or
law arising before it. It is protected by a strong privative clause.”

B. PAY EQUITY AMENDMENTS - BILL 168

1. Pay Equity Commission Recommendations Regarding Options Relating to Achieving
pay Equity in Predominantly Female Sectors

At the time the Pay Equity Act was passed, it was recognized that the benefit of the
Act would not extend to women in workplaces which lack male comparators. Section
33(2)(e) of the Act required the Pay Equity office to conduct a study regarding systemic
gender discrimination for work performed in predominantly female sectors of the economy
and regarding female job classes in establishments with no appropriate male job classes
for comparison.

The Pay Equity Commission submittled a report to the Minister of Labour in January
1989 which identified five options and set criteria against which they could be measured,
and recommended further study.” The Commission then submitted a further report on
options to achieve pay equity in predominantly female sectors in October, 1989.” The
report notes that occupational segregation exists which is coupled with "traditional under-
valuing of women’s work."™ In predominantly female sectors, nearly all the jobs are
performed by women. In Ontario, eleven sectors of the economy are predominantly
female. In the public sector, this includes childcare, health care, community and social
services, public libraries and educational services. In the private sector this includes
apparel and clothing manufacturers, manufacturing, financial and insurance, personal and
business services, tourism and retail.*'

M Pay Equity Act, 1987, S.0. 1987, c. 34, 5. 22.

™ Ihid. as. 27.

™ Jbid. at ss. 23-24.

T Jhid. at 5. 30.

The Pay Equity Commission, Report to the Minister of Labour by the Pay Equity Commission of
Ontario on Scctors of the Economy which are Predominantly Female as Required by the Pay Equity
Act, 1987 Scction 33(2)(e) (Toromto: The Pay Equity Commission, 1989) (Commissioner: G.
Podrebarac).

Supra, note 31.

- 1hid. a1,

“ Ihid. at 6.

.
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In this report, the Commission recommended that the Pay Equity Act be amended to
add an additional step to the process so that a pay equity adjustment may be calculated
for female job classes that lack a male comparator under the process in the current Act.*

The Commission recommended that various additional methods of comparing job
classes be added to the Act, including proportional value; internal average adjustment; and
proxy comparisons for the public sector.*® Pay-outs to achieve pay equity using the new
methods of comparison should be completed in the public sector by 1995.*
Amendments to the Employment Standards Act to increase the minimum wage and to
extend greater protection to casual and part time workers were suggested.” The
Commission also recommended that the level of government funding to the public sector
be increased to address under-valuation of women’s work in that sector and the "overall
low wage problem."*

2. Bill 168: An Act 10 Amend the Pay Equity Act

The work of the Pay Equity Commission evidently was well received, since most of
its suggestions have been incorporated in Bill 168, An Act to Amend the Pay Equity
Act” introduced on December 18, 1991. The amendments to the Act are highly
innovative, rather radical and are sure to be controversial. The government introduced the
bill despite the poor economic climate and spending restraints. The NDP government is
obviously committed to extending the benefits of the Act to women who are currently
unable to take advantage of its benefits, as is shown by the following comments of
Premier Bob Rae: "I think it’s important to send a clear signal that even in the toughest
of circumstances we’re not going to forget the social-justice agenda."**

Bill 168 introduces additional methods of comparison, namely the proportional value
comparison method™ and proxy comparisons. The Minister of Labour estimates that the
amendments will extend coverage of the Act to an additional 420,000 women.”

In order to understand how innovative these amendments are, an explanation is required
of what the terms "proportional value method of comparison” and "proxy method of
comparison” mean. Proportional value comparisons are a method of indirectly comparing
male and female job classes by examining the relationship between the compensation
received and the value of the work performed by male job classes and applying the same

. Ihid. at 109.

#. Ibid. at 116-17.

. Ibid. a1 118.

- Ibid. a1 120.

K- Ibid. at 123.

8. Bill 168. An Act to Amend the Pay Equity Act, 1st Sess., 35th Leg. Ont., 1991 [hereinafter Bill 168).

. "Restraints Won't Affect Pay Equity, Rae Says™ The [Toronto| Globe and Mail (17 January 1992)
AS.

e The proportional value comparison method is currently used in Manitoba, New Brunswick and Prince
Edward Island. See: supra, notc 31 at 41.

o Ontario, Legislative Assembly, Official Report of Debates (Hansard), No. 101, 1991 at 4400 (18
December 1991).
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principles to compensating female job classes. There are several variations to this type
of comparison, but each permits a relative comparison to be made for all female job
classes to the male job classes in an establishment, despite there being only a few male
job classes available for the comparisons.”

Bill 168 provides that the proportional value method of comparison is to be used if a
female job class cannot be compared to a male job class in the establishment using the
job-to-job method found in the current Act. If this method of comparison is used in a
situation where the job-to-job method of comparison is also appropriate, the compensation
adjustment made for members of that female job class may not be less than the
adjustment indicated under the job-to-job method.”

The proxy method of comparison is also to be used in the public sector in the event
that neither the job-to-job method or the proportional value method of comparison is
suitable. The bill provides that systemic gender discrimination in compensation is to be
identified by comparing the compensation and value of the work performed between each
female job class in the employer’s establishment and job classes in an establishment of
the proxy employer.” Under this method, female job classes are compared to male job
classes in an outside public sector establishment, called the proxy Organisation. The pay
cquity adjustments given to the female job classes in the "seeking" organisation are based
on the rates found in the pay equity plan of the proxy organisation.” The seeking
organisation may ask the proxy organisation for its job descriptions, as well as the male
and female job rates in the pay equity plan and use them in their organisation.”

At the time the Bill received first reading. the government stated that the introduction
of amendments permitting proportional value and proxy comparisons permitting women
to find male comparators will resolve the need for litigation seeking to have the
government declared the employer in order to achieve pay equity.”® It was noted that
various pay equity and public service Labour Relations Tribunal decisions had determined

Ontario Ministry of Labour. Policy Directions: Amending the Pay Equity Act Discussion Paper
(Toronto: Queen’s Printer, 1990) at 11.

Supra, note 87 at cL.11. The Bill does not specify which proportional value method is to be used.
Briefly. the choices include firstly giving female job classes which did rot find male comparators,
adjustments proportional to those received by female job classes which did find comparators. The
second approach, known as the formula approach, involves expressing the value of male and female
job classes in points, and calculating the average dollar value of each point for male job classes, in
order to ascertain the relationship between the point value and the wages. The equitable salary for
cach female job class is found by multiplying the dollars per point by the point assigned to each
female job class. Finally, the wage line approach involves drawing a wage line showing the
rclationship between the value of the male job classes and the compensation they receive. The
female job classes are compared to the male wage line to determine whether the female job classes
are “... paid fairly based on their valuc to the organisation.” Supra, note 31 at 41-45,

Supra, note 87 a1 ¢cL 12,

Ontario Ministry of Labour, Extending Pay Equity by Proportional Value and Proxy Comparisons
(Toronto:  Queen’s Printer, 1991) at 2-3. Sce also Ministry of Lubour, Relcasc, "Background,"
(December 1991) at 4.

Supra, note 31 a1 54-68 and 111 for an explanation of the proxy comparison approach.

o Supra, note 90 at 4401.



EQUAL PAY FOR WORK OF EQUAL VALUE 939

that a larger organisation such as the province is the employer for pay equity purposes,
and this created the potential for many public sector employees to become Ontario public
service workers. The stated objective of the changes is to enhance the government’s
ability to manage the size of its work force.” This was the impetus for its
announcement of imminent amendments to the Pay Equity Act.”™ the Public Service Act
and the Crown Employees Bargaining Act.”

In order to demonstrably support the extension of the proxy method of comparison to
the public sector, the NDP Government announced a commitment to provide funding "...
based on a commitment to pay 100% of the cost of proxy for non-profit broader public
sector employers."'"

The Bill will strengthen the powers of Review Officers investigating complaints so that
they will be able to issue corrective orders with regard to additional matters' such as
requiring the employer to amend a pay equity plan which is no longer appropriate and
issuing orders that employers, employees and bargaining agents comply with the Act.'®
The Tribunal will be able to require employers, employces and bargaining agents to
comply with written settlements that the parties have reached with respect to a matter in
respect of which the Tribunal is required to hold a hearing.'” The Act will be amended
so that in the event that a company is sold, transferred or restructured, the purchaser will
acquire the existing pay equity plan.'*

Finally, the private sector will be affected by a new administrative measure requiring
employers to post signs explaining workers’ rights under the Act and telling them where
they can seek advice if they feel these rights are not being respected.'”

C. ANALYSIS OF SIGNIFICANT PAY EQUITY
TRIBUNAL DECISIONS

Although there are over 200 decisions interpreting the Pay Equity Act, 1987, the case
law is still in its infancy. The Pay Equity Tribunal has yet to develop the law regarding
the application of the Act to the private sector. Since a legal aid clinic whose mandate
includes assisting unorganized women in bringing complaints under the Act officially
opened in December, 1991, there will doubtless be cases pertaining to the private sector

- Ihid. a1 4401.

" Clause 2 of Bill 168 provides that the Crown is only a person’s employer in the event that person
is a civil servant, public servant or Crown employee under the Public Service Act.

- Supra, note 90 at 4401.

1o Ihid. at 4406.

WL hid. at 4400.

W2 Bill 168, An Act to Amend the Pay Equity Act, 1st sess., 35th Leg. Ont., 1991, cl. 14,

L Ihid. at cl. 16.

'™ Supra, note 90 at 4400.

WS- Ihid. at 4400.
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in the near future.'® The clinic provides free representation and legal advice for female
employees or unions with small resources. As well, once the January 1, 1993 and January
1, 1994 deadlines to achieve pay equity pass for small private sector employers who
choose not to post pay equity plans, it is likely that cases will arise.

The cases in respect to the public sector have dealt with issues such as the jurisdiction
of the tribunal to consider the Charter;"’ the division of pay equity plans along gender
lines;'® the powers of Review officers;'” penalising employees for exercising their
rights under the Act;''® and whether Tribunal decisions are hearings de novo.'"

. The Pay Equity Advocacy & Legal Services Clinic (PEALS) opened in December, 1991. The

Ministry of Labour will provide $500,000 in funding for each of the clinic’s first iwo years of

operation. Prior to that, an interim counselling service operated out of Parkdale Community Legal

Services as a pay equity project from May, 1991 to November, 1991. PEALS is part of the legal aid

system. See: Ontario Ministry of Labour, News Release, "Labour Minister opens Ontario’s First Pay

Equity Clinic” (12 December 1991) and PEALS, Pay Equity Advocacy & Legal Services brochure.

The Pay Equity Tribunal has recently determined that it has jurisdiction to hear Charter arguments

with respect to matters raised before it on the basis of s. 52 of the Constitution Act, 1982 and the

Tribunal’s exclusive jurisdiction 1o exercise powers conferred on it in s. 30 of the Pay Equity Act:

Parkwood Hospital (1991) 2 P.E.R. 178 at Para. 12-14 (P.E.H.T.) [hereinafter Parkwood Hospital).

The main issues in this case have not been determined, which are whether s. 6 of the Pay Equity Act

prevents seeking a male comparator job class which is paid more but valued less when there is no

equal or comparable male comparator; and the fact that s. 6(3) requires that when more than one male
comparator of equal or comparable value cxists, the one with the lowest job ratc becomes the
comparator. The O.N.A has submitted that determining the appropriate comparator involves
consideration of whether s. 6 of the Act offends s. 7 and 15 of the Canadian Charter of Rights and

Freedoms, Part 1 of the Constitution Act, 1982, being Schedule B of the Canada Act, 1982 (U.K.),

1982 (c. 11). The latest development in this case was the Tribunal’s decision that the O.N.A. has

standing to raise the Chaner argument. Sec Parkwood Hospital at para. 3-6.

108 The 1990 Tribunal decision in Wenmworth County Board of Education, (1990) 1 P.ER. 132 (P.E.H.T.)

considered numerous issues, including the division of pay equity plans along gender lines, the

appropriate number of pay cquity plans, the number of job classes, the criteria to be permitted to
intervene as a party, and the definition of “position.” In this case, a Review Officer had ordered
preparation of separate pay equity plans for male and female teachers, among other requircments.

The Tribunal held that dual male and female pay equity plans would defeat the purpose of the Act

by creating a female pay equity plan with job classes mirroring those in the male plan, thus

eliminating any possible pay adjustments for teachers (at 152).

Various sections of the Act deal with the powers of Review Officers 1o investigate complaints, make

orders, and effect settlements. Re Carlton Cards (1991) 2 P.E.R. 91 (P.E.H.T.) deals with referrals

to the Tribunal by Review Officers. As well, the decision in ON.A. v. St. Michael’s Hospital (No.

1) (1991) 2 (P.E.R.) 182 (P.E.H.T.) considered the question of the Tribunal’s jurisdiction where the

Review Officer has not notified the parties or the Tribunal pursuant to s. 23(2) that a scttlement

cannot be effected. The ability of parties to circumvent the settlement process with a Review Officer

and proceed directly to the Tribunal was an issuc in Thunder Bay Family and Children’s Services

(1990), 2 P.ER. 27 (P.E.H.T.). See 2:20 F.C.E.E.R. at 157 for a summary. Finally the decision in

New Liskeard Board of Police Commissioners (No. 1) (1990), 2 P.E.R. 39 (P.E.H.T.) determined that

Review Officers lack the power to provide a remedy for contraventions of s. 9(2) of the Act (at 4),

and set out the procedure for partics wishing to pursue allcgations that the Section has been breached

(at 10).

"% Sce for example New Liskeard Board of Police Commissioners (No. 13 (1990), 2 P.E.R. 39 (P.EH.T.)
wherein the Association lodged a complaint pursuant to s. 9(2) of the Act, and the majority of the
Tribunal held that the Association had failed to establish the allegation that the Board of Police
Commissioners had penalised a clerk for exercising rights under the Act.

107,

o,
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1. Cases Regarding Who is the "Employer"
(a) Haldimand-Norfolk (No. 3)

The case law in this area is fairly extensive, although inconsistent due to various
applications of the tests to determine who is the employer which were set out in
Haldimand-Norfolk (No. 3).""* This line of cases is significant because the Tribunal’s
interpretation of who is the employer in various cases became enough of a concern to the
Ontario Government that it introduced Bill 168 in the Legislative Assembly partially as
a response to the expanded definition of employer.

The Pay Equity Act does not define the term "employer”, and accordingly it was left
up to the Tribunal to develop a suitable definition. In a series of cases, the Ontario
Nurses Association (O.N.A.) alleged that the Regional Municipality of Haldimand-Norfolk
(the "Regional Municipality") had acted contrary to the Act. In Haldimand-Norfolk (No.
3), the Tribunal considered whether or not the Regional Police Force should be included
in the "establishment” of the Regional Municipality for pay equity purposes.'"

The O.N.A. argued for a broad definition of employer in order that a larger
establishment, namely the Regional Municipality, would be used for pay equity purposes.
In this way, it could be argued at the stage of collective bargaining that the police could
be used as a comparator for nurses. The Board of commissioners of police (the "Board")
argued that it was an employer in its own right and argued for adoption of the Ontario
Labour Relations Board case law definition of "employer.” Counsel for the Municipality
also submitted that this definition of "employer" should be adopted.'"

The Tribunal decided that the Act contains both an anti-discrimination component and
a labour relations component, whose purpose is to provide "relief and redress to women
for wage discrimination."'"® The Tribunal rejected the argument that in the absence of
a statutory definition of "employer” in the Act, that it was bound by the definition found
in the Ontario Labour Relations Act,'® since its purpose is to regulate labour relations
rather than to redress gender wage discrimination.'"” The panel found that the approach
used by the Labour Board was helpful in that it indicates that a flexible approach is
appropriate and no single indicium is determinative of who is the employer.'"®

" See O.P.S.E.U.v.Cybermedix Health Services (1989), 1 P.E.R. 41 (P.E.H.T.); and Wentworth County
Board of Education (1990), 2 P.E.R. 37 (P.E.H.T.); and Police Assn, New Liskeard) v. New Liskeard
Police Commissioners (1990), 35 C.C.EL. 159 (P.EH.T.).

"2 Haldimand-Norfolk Regional Board of Commissioners of Police et al. v. Ontario Nurses Association
et al. (No. 3) (1989), | P.E.R. 17 (P.E.H.T.), (1989) 30 C.CE.L. 139 (Ont. S.C.), aff.d (1990) 41
0.A.C. 148 (Ont. C.A.) |hereinafter Haldimand-Norfolk (No. 3) cited to P.E.R.].

" Ibid. au 19,
" Ibid. a1 28-30.
" Ibid. m 33.

"o Labour Relations Act, R.S.0. 1980, c. 228.
Supra, note 112 at 34,
V1. Ibid. at 34.
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The Tribunal set out four criteria to be applied when determining who is the employer,
which it stated were not intended to be all encompassing:

1. WHO HAS OVERALL FINANCIAL RESPONSIBILITY?
Indicia of this test include: Who has responsibility for the budget? Who bears the
financial burden of compensation practices, and the burden of wage adjustments under
the Act? Who is responsible for the financial administration of the budget? What is
the shareholder investment or ownership? Who bears the responsibility of looking after
the deficit or benefiting from the surplus?

S8

. WHO HAS RESPONSIBILITY FOR COMPENSATION PRACTICES?
The indicia for this criteria include: Who sets the overall policy compensation
practices? Who attaches the value of the job to its skill, effort, responsibility and
working conditions? What is the labour relations reality? Who negotiates the wages
and benefits with the union or sets the wage rate in a non-unionised setting?

3. WHAT IS THE NATURE OF THE BUSINESS, THE SERVICE OR THE
ENTERPRISE?
Within this test the following are helpful indicia: What is the core activity of the
business, service or enterprise? Is the work in dispute integral to the organization or
is it severable or dispensable? Who decides what labour is to be undertaken and
attaches that responsibility to a particular job? What are the employees’ perceptions
of who is the employer?

4. WHAT 1S MOST CONSISTENT WITH ACHIEVING THE PURPOSE
OF (SIC) PAY EQUITY ACT?
If there is more than one possible employer, it assists the Tribunal in its determination
to make reference to the purpose and objectives of the Pay Equity Act, 1987.'"

With respect to the fourth criterion, the Tribunal stated that s. 4 provides that the
purpose of the Act "... is to redress systemic gender discrimination in compensation for
work performed by employees in female job classes.”'® The Tribunal then applied the
four tests and found on balance that the Regional Municipality was the employer and that
the police force is part of the "establishment" of the Regional Municipality for pay equity
purposes.'”!

Dissenting Tribunal member Sharon Laing accepted the four criteria, but dissented on
the findings that the Regional Municipality was the employer and that the police force was
part of the establishment of the Regional Municipality for pay equity purposes.'*

On appeal, the Ontario Supreme Court decided in view of the strong privative clause
in s. 30(1) of the Act that the appropriate standard of review was whether the legislator

" Ibid. at 36.
1% Ihid. at 37.
12 Ibid. at 39.
2% hid. at 39,
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intended the question to be within the jurisdiction conferred on the Tribunal. As well, the
court held that the question of who is the employer is one that the legislator intended the
Tribunal to determine. As the Tribunal’s decision was not patently unreasonable, the
application by the Regional Municipality was dismissed.'* This was later upheld by
the Ontario Court of Appeal.'”

The decision has been criticized on the basis that the four criteria it establishes could
result in lifting the corporate veil for purposes of implementing the Act. The decision
could arguably affect private sector corporations operating a number of different
businesses in the same geographic region, or those participating in joint ventures.'?®

(b) Middlesex and London

The four Haldimand-Norfolk (No. 3) criteria to determine who is the employer were
applied in Middlesex and London'® but with very different results. In this case, the
O.N.A. applied to have the County of Middlesex and the corporation of the City of
London declared the employer of the nurses at the Board of Health Middlesex-London
Health Unit for purposes of pay equity. The City, the Health unit, and the county all
argued conversely that the Health unit was the employer.

The Tribunal was of the view that a definition of employer should be arrived at which
is appropriate to furthering the objectives of the Act and which recognises the realities
under which the parties must carry out their obligations under the Statute. Since the focus
of the Act is on control over compensation practices, it is helpful to identify the party
which bears the burden of remuneration.'”’ The Tribunal then followed the approach
of Haldimand-Norfolk (No. 3) and applied the four criteria of that case to determine who
was the employer.'™

With respect to the first criterion, who has overall financial responsibility, the Tribunal
stated that the notion “responsibility for the budget” is not simply who gives ultimate
budgetary approval, or who provides funding, particularly in the public sector where
government funding is relied on by agencies: "Rather, this notion includes factors such
as who is responsible for establishing the budget and is ultimately accountable for its
administration."'

Secondly, regarding who bears responsibility for compensation practices, the Tribunal
held that the Health Unit hired staff and agreed to compensation depending on the skills,
effort and working conditions of the staff’s jobs.""’

' Haldimand-Norfolk (No. 3) (1989), 30 C.C.E.L. 139 (Ont. S.C.) at 144-6.

B Haldimand-Norfolk (No. 3) (1990), 41 O.A.C. 148 (Ont. C.A.).

2% R.D. Dale, "The Pay Equity Act: Who is the Employer?” in D. Conklin & P. Bergman, eds.. supra,
note 46 at 29.

126, Middlesex and London (1989), 1 P.E.R. 89 (P.E.H.T.) (hercinalter Middlesex and London).

L Ibid. at 103.

" Ihid. w 101-103,

' Ihid. a1 106.

" Ibid. a1 108.
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In applying the third criterion, namely the nature of the business, service, or enterprise,
the Tribunal distinguished the facts of the case from those in Haldimand-Norfolk (No.3)
in that in Middlesex and London there was no clearly enunciated statutory obligation for
the Municipality to provide public health services. The Health Unit’s main activity was
provision of public health programmes in a manner which was relatively independent of
the Municipality.

Finally, with regard to the fourth criterion, the Tribunal stated that it would be
inappropriate to determine that the City or County were the employer simply to provide
the O.N.A.’s members with male comparators with which to compare female job classes
at the Health Unit:""

...where the evidence points inescapably to the conclusion that one party is the employer, it would be
inappropriate to make a finding inconsistent with the evidence simply on the basis that to do otherwise
would deprive female job classes of male comparators in a particular workplace.'*

Thus, unlike Haldimand-Norfolk (No. 3), a narrow view was taken in this case of who
was the employer. The Tribunal held that the employer was the Health Unit, since the
Board of Health was responsible for establishing its budget, subject to provincial approval;
was responsible for financial administration of the budget; and was responsible for
compensation practices and for evaluation of the work performed by the nurses. As well,
the Board of Health negotiated collective agreements and bore the burden of wage
adjustments. It was responsible for delivery of public health programmes; determining
which work would be done; and for attaching responsibility to the positions.'* The
Tribunal arrived at this conclusion although 90% of the Health Unit’s total budget was
provided by the province,' and despite the fact that the Province reviewed the Health
Unit’s budgets on a line-by-line basis.

(c) Metropolitan Toronto Library Board

Another significant decision developing the Haldimand-Norfolk (No. 3) fourth criterion
is Metropolitan Toronto Library Board."® In this case, the issue was whether the
Metropolitan Toronto Library Board or the Municipality of Metropolitan Toronto (Metro)
was the employer of the Metropolitan Toronto Library staff.'"* C.U.P.E. argued that the
library staff’s employer for pay equity purposes was Metro and that the staff should be
included in the establishment of Metro. This was significant as the determination of what
was the establishment determined which positions were available as comparators for
female job classes.'”

" Ibid. at 110-111.

12 Ibid. at 111.

W Ibid. a 111,

"S- Ibid. ar 107,

" Metropolitan Toronto and Metropolitan Toromo Library Board (1989), 1 P.ER. 112 (P.EH.T.)

(hereinafter Metropolitan Toronto Library Board).
B Ibid. at 112.
. Ibid. at 114.
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The Tribunal noted the definition of "employer” in various statutes and jurisprudence
and stated that the meaning of the term should be taken from the purpose and context of
the statute. The Tribunal noted that the Supreme Court of Canada accepted the Abella
Report'™ on equality in employment approach to systemic discrimination in Canadian
National Railway Company v. Canadian Human Rights Commission,'® wherein the
Court stated that it is essential to create a climate in which negative practices and attitudes
are discouraged in order to combat systemic discrimination."*

If the Pay Equity Tribunal rejected the argument that the employer for pay equity
purposes is the employer named in the collective agreement, since the focus of the Act
is compensation rather than control over hiring and firing."' The parties named in the
collective agreement will be considered by the Tribunal but are not determinative.

The Tribunal considered the four criteria from Haldimand-Norfolk (No. 3) and stated
that although Tribunal panels are not bound by decisions of other panels, that consistency
in decisions would provide certainty and direction, promote settlement, and discourage
multiplicity of proceedings.'”> The Tribunal stated that the fourth criterion in
Haldimand-Norfolk (No. 3) is meant to be used to cvaluate which of the other three
criteria are most indicative of the employer/femployee relationship:

...If the application of the first three criteria clearly point to an cntity as the employer, resort to the fourth
criterion may not be necessary. It will be used then, to reconcile or balance the first three criteria if their
application leads to different cntities as possible employers in a particular fact situation.'”

The Tribunal held based on the application of the first three Haldimand-Norfolk (No.
3) criteria to the facts that Metro was the employer for pay equity purposes. This was
because Metro had overall responsibility for the Library Board’s budget and the extent of
the review of the library’s programmes and services was such that Metro was not simply
the source of funds. With regard to responsibility for compensation practices, it held that
Metro most heavily influences and thus is responsible for these practices. Thirdly, with
regard to the nature of the service, the library provided a service for Metro which was not
severable from the Metro Corporation.'*

(d) Barrie Public Library Board

Another line of cases has adopted a radically different interpretation of the Haldimand-
Norfolk (No. 3) criteria. This includes Barrie Public Library Board,'’ and the

Supra, note 6.

"W Canadian National Railway Company v. Canadian Human Rights Commission (1987), 87 C.L.L.C
16255 at 17,022 (S.C.C.).

- Supra, note 135 at 116.

Y- Ihid. at 117-118.

W Ibid. at 120.

WL Ihid. at 120.

W Ibid. at 130-31.

¥ Barrie Public Library Board (1991), 2 P.E.R. 93 (P.E.H.T.), (22 October 1991) 0048-90, 0059-90,

0067-90 (P.E.H.T.) [hereinafter Barrie cited 1o P.E.R.].
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Porcupine Health Unit decisions."® In Barrie, the main issue was who was the

employer of the staff at the Barrie Public Library. The close relationship between the
City and the Library Board was noted, including the fact that staff at the Library sit on
City’s committees; the city’s Director of Personnel has been the spokesperson on the
Library Board’s negotiating committee; and the City performed a payroll function for the
Library without charge."’

The majority decision states that there is no definition of "employer” in the Act;
however, there are indications in ss. 8(2) and 9(2) that it was intended that the term be
interpreted in a manner which recognises existing relationships between employers and
employees, and between employers and bargaining agents. For example, s. 8(2) which
permits differences in remuneration between male and female job classes once pay equity
is achieved where the difference is the result of differences in bargaining strength, "...
contemplates a congruence between the entity that bargains wages with employees, either
collectively or individually, and the entity with obligations under the Act.""*®

The Tribunal noted that the establishment and maintenance of pay equity will alter the
workplace and may change existing hierarchies. In its view, the enquiry should
commence with identifying the parties to existing collective bargaining and employment
relationships. The lack of the definition of "employer” indicates that the Tribunal may
need to go beyond existing structures to define "employer.” Particularly in the non-union
sector where it has never been necessary for the parties to determine who is the employer,
it may be difficult to identify the parties to the existing relationship.

The Tribunal then departed completely from Haldimand-Norfolk (No. 3) by stating that
the focus of the Act is on reviewing compensation practices and valuing work, thus the
Tribunal’s enquiry "... should centre on identifying the entity that is responsible for
existing compensation practices and the valuing of work."'*’ There are few cases in
which there will be a party other than the one responsible for employment obligations,
although there may be instances where the named employer in the collective agreement
is not the entity which attaches value to the work and sets compensation policy.'”

The majority of the Tribunal reviewed the four Haldimand-Norfolk (No. 3) criteria and
held that the second test, that of "...what is the labour relations reality, who negotiates the
wages and benefits with the union or who sets the wage rate in the non-unionised
setting?” is paramount.'”' The majority stated that "In the vast majority of cases, the

Y- Porcupine Health Unit (No. 1) (1991), 2 P.ER. 78 (P.EH.T.) (12 December 1991) 0014-89
(P.E.H.T.). In the December, 1991 majority decision, the change in focus in Barrie was adopted.
The panels in both cases were chaired by the same Vice-Chair. As in Barrie, the parties did not
request reconsideration of the criteria, rather, the issue was put forward by the Tribunal. In this case,
both the majority and minority agreed that the Health Unit was the employer and that the outcome
would not be changed by applying the original Haldimand-Norfolk (No. 3) criteria.

Supra, note 145 at 2-3.

¥ Ihid. at 4.
1. Ibid. a1 5.
150, Ihid. at 5,

S Ibid. at 7.
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existing collective bargaining or employment relationships will be the ones used for the
implementation of pay equity....""** The first two tests in Haldimand-Norfolk are useful
in assessing which entity is responsible for valuing work and for compensation practices.
The first test may indicate which entity has indirect control over these matters while the
second test looks more at direct control.'*

The Tribunal departed from existing jurisprudence by stating that the part of the third
criterion which refers to determining whether the activity is a "core" activity or is integral
to the organization is not helpful in the public sector, because there are always links
between different levels of government and agencies such as the Library Board. Although
the decision to deliver such services via an agency rather than a government department
does not make the service less integral to the government, it does reflect a choice to
provide them via agencies that are autonomous from government to an extent: "Evidence
relating to that autonomy is relevant to the Tribunal since it assists in determining who
controls compensation policy and who attaches value to the work performed.”'* The
Tribunal stated that the part of the third criterion that asks who determines what work is
to be undertaken and attaches responsibility to a particular job was useful as an indication
of which entity is responsible for valuing work."**

The majority stated that identifying whether the activity is core to the organization may
be more helpful in the private sector. This part of the third criterion should only be used
when it is unclear from the first two tests which entity controls compensation practices
and the valuation of work.'*

Finally, the majority adopted the comments from Middlesex and London that where the
evidence points inescapably to one party as the employer, it is inappropriate to make a
finding inconsistent with the evidence simply because otherwise female job classes would
be deprived of male comparators. The fourth criterion will only be used where the
evidence on the first three criteria leave doubt regarding which entity is the employer and
should not be used in the initial weighing of evidence.'” Accordingly, the majority
held that the first two tests from Haldimand-Norfolk (No. 3) and the first part of the third
test will elicit evidence in most cases upon which a determination can be made as to who
is the employer for pay equity purposes.

Applying these guidelines to the facts of this case, the majority held that the Library
Board was the employer. The Board controlled its compensation practices and valued
work performed. Thus, the responsibility to address any gender discrimination in
compensation should also be its responsibility.'*

" Ibid. a1 6.
" thid. at 7.
M Ihid. a1 7.
" Ihid.
o Ihid.
S Ibid. at 8.

™ Ihid. at 9.
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Tribunal member Bruce Budd dissented on the basis that the facts supported a different
outcome and that the change to the Tribunal’s established tests would create confusion in
the community. In his view, whether the established Haldimand-Norfolk (No. 3) tests
were applied, or whether those of the majority in this case were applied, the City was the
employer of the library staff."™ Mr. Budd listed 13 facts supporting his decision that
the City was the employer in this case, the most significant of which was the
uninterrupted direct involvement of the City’s Personnel Director on the Library Board’s
negotiation team in all collective bargaining with the Library staff since its inception.

Mr. Budd conceded that the fourth criterion from Haldimand-Norfolk (No. 3) had been
developed in Metropolitan Library Board and Middlesex and London.'® However, the
essential problem with the majority decision is that it will cause confusion since it places
more significance on maintaining existing collective bargaining relationships than on
achieving the anti-discrimination purpose of the Act.'” Obviously, the truncated tests
in Barrie will result in fewer male comparators being available, and thus many female job
classes may be deprived of the benefit of the Act due to unavailability of an appropriate
comparator. Arguably this is not consistent with the aim of the Act.

C.U.P.E. then requested that a plenary session of the Tribunal reconsider the decision
in Barrie. This request was denied on the basis that it would be contrary to the provisions
of s. 30(1) of the Act to fetter the Tribunal’s jurisdiction to determine a question of law
by establishing a binding definition of the term "employer."'®

2. Adjusting Compensation for Female Job Classes: Gloucester
The recent decision in Gloucester'® is important because it lays down principles
regarding how to adjust the rates of compensation for incumbents in female job classes
to achieve pay equity. In this case, C.U.P.E. and the City of Gloucester negotiated a
compensation system creating eight numbered salaried levels called "Groups,” each of
which had six lettered steps. In the usual case, new employees commenced at the start
rate within a particular Group and received annual adjustments based on their service and
merit.' The parties in this case were unable to agree regarding whether each
incumbent in the female job class should receive the same dollar adjustment to achieve
pay equity with the male job class which was found to be of comparable value;'®® or
if pay equity would be accomplished by moving the range of salary rates for the female
job class to the range of rates of the male job class since the job rates would then be
identical.'®

" Ibid. at 11,
' Ibid. a1 6.
“t Ibid. at 13,

162,

Barrie at para. 9.

10 Gloucester (No. 1) (1991), 2 P.E.R. 52 (P.E.H.T.); Gloucester (No. 2) (1991), 2 P.E.R. 208
(P.E.H.T.), [hereinafter Gloucester cited to 18 December 1991) (P.E.H.T.)).

™ Ibid. at 1.

S Ihid. at 3.

- Ibid. at 4.



EQUAL PAY FOR WORK OF EQUAL VALUE 949

More specifically, the facts were that a female job class which had been placed in
Group 11 with a job rate of $807.09 bi-weekly was found to be of equal value to a male
job class located in Group 13 which had a job rate of $1,029.69 bi-weekly. Each job rate

was the highest rate of compensation for the job class, the highest "step” within the
167

group.

The City of Gloucester and C.U.P.E. agreed that the job rate for the female job class
had to be adjusted upwards by $222.60 bi-weekly to at least equal the male job rate in
order to achieve pay equity. The parties were unable to agree however, on how the
compensation rates should be adjusted for the incumbents in the female job class.'®

C.U.P.E. submitted that s. 9(3) of the Act was determinative of the issue, as it says that
when it is necessary to increase the rate of compensation for a job class, each position in
the job class must receive the same dollar adjustment.'® Therefore the Union submitted
that the adjustment of $222.60 bi-weekly should be added to each increment level or step
in Group 11. The City argued that each step within Group 11 should move to the same
step within Group 13 (i.e. an employee at step C within Group 11 would thus be moved
to step C within Group 13).'™

The Tribunal stated that s. 9(3) of the Act refers to "positions” in a job class, rather
than to “incumbents” in a job class. The term "position” is not defined in the Act.
However, a "job class" is defined in s. }(1) to mean those positions which have similar
duties and responsibilities; similar qualifications; similar recruiting procedures; and which
have the same compensation schedule, salary grade, a range of salary rates.'”’ In order
to constitute a job class, positions must meet all of the four criteria: "position, as a subset
of job class, must be the same size or smaller than a job class."'

The Tribunal then differentiated between the terms "position” and "incumbent,” stating
that incumbents occupy the same position if they meet all of the four criteria stated above.
The majority rejected C.U.P.E.’s submission that each increment level in each range of
salary rates is a position and concluded that s. 9(3) did not address the issue in this

case.'”

The majority stated that whatever method of compensation adjustment is selected, it
must remedy systemic discrimination in compensation for undervalued female job classes.
Accordingly, it was held that each method proposed by the parties in this case was
consistent with the Act and would achieve pay equity. However, since the parties could

167. Ihid. at 2.

% Ihid. a1 2-3.

16 Ihid. at 6.

" Ihid. a1 2-3,

- Pay Equity Act, S.O. 1987, c. 34, s. 1(1).
Supra, note 163 at 6.

173. Ibhid. at 7.
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not agree, the pay equity plan was settled by choosing the method proposed by the
City."™

The majority chose this method of adjusting compensation for four reasons:

First, it moves the range of salary rates for the female job class to the same range of salary rates for the
comparable male job class found to be of comparable value.... Second, the incumbents in the female job
class will reach the job rate in the same number of steps as the incumbents in the male job class.... Third,
this approach will maintain a relationship between the steps in the female job class.... Fourth, the method
of adjustment proposed by the city makes good compensation scnse. It moves incumbents in a female
job class direcily into the same steps in the salary range as the incumbents in the comparable male job
class. C.U.P.E.’s method would create a "shadow grid” for the adjusted rates which would be different
than the grid for the comparable male job class and different than the grid for female job classes which
did not receive a pay equity adjustment....'™

The dissenting Tribunal member, Gerri Sheedy, disagreed since in her view, s. 9(3) of
the Act required that employees in the undervalued class receive the same adjustment in
dollar terms.'™ She noted that C.U.P.E. relied on a literal interpretation of s. 9(3) of
the Act to define "position” and observed that this term is not defined in the statute but
is used in different ways in various sections. Ms. Sheedy reviewed the Justice Committee
hearings in respect of s. 9(3) and concluded that the Section was intended to "... adjust
each level within a female job class by the same dollar amount throughout the grid."'”’

The minority stated that the repercussion of thec majority’s holding that s. 9(3) does not
address the issue in this case leaves only s. 6 to determine how pay equity is to be
achieved. Thus, once the female job rate is made equal to the job rate of the male
comparator, nothing further need be considered. Since "job rate” is defined as the highest
rate of compensation, only the employees in female job classes at the top rate of
compensation would receive an adjustment if the majority’s approach is followed. Thus,
the employees in the female job class who are not at the top rate would not get any
increase or pay equity adjustment.'”®

3. Gender Neutral Comparison System: Haldimand-Norfolk (No. 6)
Haldimand-Norfolk (No. 6) is a significant decision dealing with alleged violations of

the statutory obligation to endeavour to agree on a gender neutral comparison system and
pay equity plan.'” In this case, the O.N.A. alleged that the Regional Municipality had

e Ihid. wm 8.
S Ihid. w 8-9.

176. Ihid. a1 10,
Y Ihid. w12,
Y Ihid. a1 13,

™ Haldimand-Norfolk (No. 6) (1991) 2 P.E.R. 105 (P.E.H.T.) [hercinafter Haldimand-Norfolk (No. 6)].
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adopted a gender biased comparison system and failed to negotiate in good faith to agree
on a gender neutral comparison system."™

The Tribunal noted that this was the first case litigating the issue of gender
neutrality.™' It obscrved that the Pay Equity Act does not seek to lay blame on parties
but provides a framework to redress systemic wage discrimination. In support of the
proposition that the motives and intent of parties who discriminate are not central, the
Tribunal quoted™ the Supreme Court of Canada decision in Robichaud v. Canada
(Treasury Board):

Since the Act is essentially concerned with the removal of discrimination, as opposed to punishing anti-
social behaviour, it follows that the motives or intention of those who discriminate are not central to its
concerns. Rather, the Act is directed to redressing socially undesirable conditions quite apart from their
reasons for existence.'™

The Tribunal noted that s. 12 creates an obligation on the Employer to use a gender
necutral comparison system to compare female and male job classes to ascertain whether
pay equity exists. The panel held that for a comparison systcm to be gender neutral, it
must be able to analyze and remedy systemic wage discrimination.'

The Tribunal concluded that there are four elements of a gender neutral comparison
system required under s. 13 of the Act:

...the accurate collection of job information: deciding on the mechanism or 100l 10 determine how the
value will attach to the job information: applying the mechanism 1o determine the value of the work
performed: and making the comparisons.... Accordingly, the Tribunal finds that parties must negotiate
and endeavour to agree upon these elements of a gender neutral comparison system in order to meet the

obligations to describe the system as required by section 13 of the Act."™

Furthermore, 5.5 of the Act requires that the skills, effort, responsibility and working
conditions required in the female and job classes which arc being compared must be
accurately recorded and valued. The Tribunal provided four considerations to be used in
evaluating the gender neutrality of the collection of job information part of the comparison
system:

*What is the range of work performed in the establishment?
*Doces the system make work. particularly women’s work, visible in this workplace?

™. The O.N.A. alleged that the Regional Municipality was in breach of Scctions 4. 5. 6(1). 7, 12. 13,

and 14 of the Act. See supra, note 179 a1 I,
WL Ihid. w 3.
W Ihid. w4,
" Robichaud v. Canada (Treasury Board), |1987] 2 F.C.R. 84 at 90.
™ Supra, note 179 a1 4.
s Ihid. at 6.
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*Does the information being collected accurately capture the skill, effort and responsibility normally
required in the performance of the work and the conditions under which it is normally performed for both
the female job classes in the plan and the male job classes to be used for comparison?

eIs the job information being collected accurately and consistently, the same way for cach job class to
be compared?™

With regard to the range of work performed in the establishment, the comparison system
must consider the particular establishment to which it will be applied having regard to
such matters as the type and range of job functions and the nature of the organisation.'®’

The second and third criteria are inlerrelated. The parties must pay special attention
to making visible the aspects of women’s work which have been unrecognised in the past:

Given that most women and men perform different jobs, with different skills and job content
characteristics, one of the initial and key requirements of a gender neutral comparison system is to make
visible those job characteristics, using the statutory criteria, that were previously not visible and thus not
valued. The system must account for and reflect the differential job characteristics of both male and
female work and positively value them.... A comparison system for pay equity purposes must gather or
collect job information to be able to assess the skills, effort, responsibility and working conditions
normally required in the performance of the work. The system must capture and value the work that is
required, so that the Employer can meet the requirement 10 pay equitably for it. We are persuaded that
to do anything less, would be to perpeluate systemic wage discrimination...."™
The Tribunal then gave examples from studies™ of the type of job content which it will
assess in determining whether a proposed gender neutral comparison system captures the
value of work required in female job classes. This includes frequently overlooked job
content in female jobs such as fine motor skills; special body coordination; scheduling
appointments and coordinating meetings; sitting for long periods of time; communication
stress from giving emotional support to distressed or ill people; and responsibility for
patients, among others.'”

The Tribunal also quoted a 28 item list published by the pay Equity Office'”" which
identifies frequently overlooked aspects of women’s work including such items as
operating and maintaining several different types of office, manufacturing,
treatment/diagnosis or monitoring equipment; training and orienting new staff; representing
the organisation through communication with clients; and frequent bending or lifting of
office or medical supplies, injured or sick people or children, among others.'*

"6 Ibid. at 10.

W Ibid. at 10.

" Ihid. at 11.

™. R. Steinberg & L. Haigncre, "Equitablc Compensation: Methodological Criteria for Comparable
Worth" in C. Bose & G. Spitze, Ingredients for Women's Employment Policy (State University of
New York: 1987).

Supra, note 179 at 11.

Pay Equity Commission, Implementing Pay Equity in the Workplace (Toronto).

Supra, note 179 at 11-12.

(L18

2.
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In addition, the Tribunal stated that there is a requirement to give value to the
alternative ways in which women’s work is organised in order to make women’s work
visible. For example, women frequently work in cooperative team structures rather than
in managerial hierarchies.'” It is noteworthy that the Tribunal stated that statistical
evidence was of limited use in testing gender neutrality: "at best, statistics may guide
parties on where to look for problems in the system....""

The Tribunal then went on to establish four criteria to assist parties in selecting a tool
or mechanism to determine how to attach value to the information collected using the
statutory criteria. As well, the panel assessed the point factor comparison system
advocated by the employer in great detail, none of which will be discussed here. The
Tribunal also listed questions which had assisted it in assessing the gender neutrality of
the evidence with respect to applying the tool to determine the value of the work. This
included such questions as whether the valuing tool of the comparison system was applied
consistently without regard to the gender of the job class, and in the event that a
committee is used to evaluate jobs, was it representative balancing the interest of the
parties with duties and obligations under the Act.'"”

With regard to the allegation that the employer had failed to bargain in good faith, the
Tribunal observed that the purpose of the Pay Equity Act is to redress systemic
discrimination, and that the self-interest of the parties in pay equity negotiations does not
take precedence over the statutory requirement to establish and maintain pay equity. The
Tribunal listed various indicia to assess whether there had been a failure to meet the
statutory obligations in ss. 7 and 14 of the Act, which included such matters as whether
the employer had recognised and negotiated with the bargaining agent as defined by the
Act and whether sufficient information was provided to enable the other party to
intelligently appraise the proposals.'®

The Tribunal stated that any attempt to deal directly with employees or local union
officials instead of with the bargaining agent would violate the Act.'” As well, it is a
violation of the obligation to negotiate in good faith to refuse to negotiate with one local
except upon terms being negotiated with another local.'

There is an obligation to negotiate and endeavour to agree upon all the component parts
of the pay equity plan and a gender neutral comparison system.'” Although each party
is entitled to adopt a particular interpretation of the Act’s requirements, a party cannot
refuse to discuss other interpretations. This is because the Act sets the content, time

Y Ihid. at 13,
" Ihid. at 13,
95 Ihid. at 28,
- Ihid. at 37-38.
% Ihid. at 41,
Y% Ibid. a1 41.
™. Ibid. a1 45.
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frames, and results to be achieved in examining past wage setting practices and in
designing an affirmative action plan to redress wage discrimination.”™

As well, the Tribunal held that parties are not allowed to opt out of their statutory
obligation 10 negotiate and to try to agree on a gender neutral comparison system and pay
equity plan because of cost and efficiency concerns. The time-frames set out in the Act
do not justify unilateral decision making by one party.””

Applying the criteria to the facts of this case, the Tribunal held that the Regional
Municipality had failed to negotiate in good faith and to endeavour to agree to a gender
neutral comparison system and pay equity plan. It had failed to recognize the bargaining
agent. The comparison system advocated by the employer did not meet the statutory
requirement of gender neutrality, and, in particular, it did not accurately capture or value
the content of the skill, effort, responsibility and working conditions of the work required
to be done by the female job classes. The Tribunal ordered the Regional

™ Ibid. at 45-46.

M Ibid. at 47,

2 Ibid. at 49. Haldimand-Norfolk (No.6) was rcheard by the Pay Equity Hearings Tribunal and a
decision rendered on May 19, 1992: Haldimand-Norfolk (19 May 1992) 0001-89 (P.E.H.T.). The
O.N.A. requested that the Tribunal reconsider the May, 1991 decision and sought extensive remedies
for the failure of the Regional Municipality to comply with the Order. The Regional Municipality
admitted non-compliance, stating that this was primarily due to financial reasons because it lacked
funds necessary to retain consultants to draft a bargaining proposal for a comparison system. As
well, it lacked the staff expertise to assess the O.N.A."s proposed comparison system (at 2). It also
relied on the provincial government's refusal to provide further funding to continue the pay equity
process. The Regional Municipality stated that it had obtained reimbursement in the amount of
$343,668.00 from the Provincial Government for the costs of the proceedings towards its costs of
$1.308,452.00. The Regional Municipality stated that it could no longer afford to hirc its own
counsel and thus withdrew from the hearing. The issues in this case were whether the Tribunal
should reconsider and vary the decision; whether the Tribunal should state a case to the Court under
the Stariory Powers Procedures Act, R.S.0. 1990, c. S.21; and whether compensatory damages and
legal costs in the nature of a "make whole” order should be awarded.

The Tribunal declined to consider the request to state a case for contempt and declined to award
legal costs for the proccedings. It held that the May, 1991 Order was varied and awarded
compensatory damages to the O.N.A. in the form of a "make whole” order to try to retumn it to the
position it would have been in but for the breach of the Order. The employer had not complied with
the Order to negotiate in good faith to negotiate a gender neutral comparison system and pay equity
plan. It held that the O.N.A.’s proposcd comparison system was an appropriate system upon which
to design a pay equity plan. A Review Officer was ordered 1o be assigned to prepare a pay equity
plan and to conduct a pilot test of the O.N.A. comparison system. The majority of the Tribunal
ordered that the Regional Municipality pay the costs of preparation of the pay equity plan. The
dissenting Tribunal member was of the view that it would be punitive to require the Regional
Municipality to pay for the Review Officer’s preparation of the plan and did not think that the officer
was compelled to adopt the O.N.A.’s proposed system but agreed with the rest of the Order (at 10).
It was sufficient to award compensatory damages to return O.N.A. to the position it would have been
in, but for the breach (at 10).

The costs of the partics in terms of consultants® fees, legal fees and time were enormous in this
case. It was acknowledged that both parties had incurred "considerable expenses at the outset” (at
13) in hiring job evaluation specialists. Evidently the breach of the Regional Municipality and the
impasse between the parties was also a major factor in the enormous legal costs. However, the case
raises concerns about the costs to partics in complying with their obligation to negotiate and achieve
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Municipality to negotiate in good faith, and ordered the union and the Regional
Municipality to table and negotiate a proposed gender neutral comparison system within
sixty days.

4. Mississauga Hydro Electric Commission

The Tribunal recently considered the issue of the standing of the Pay Equity Office to
enforce Review Officer’s Orders in Mississauga Hydro Electric Commission.® In this
case, the employer, Mississauga Hydro Electric Commission ("Hydro"), and the
International Brotherhood of Electrical Workers Local 636 (the "union™) had been unable
to resolve a dispute regarding the union’s allegations that Hydro had failed to maintain
pay equity. Hydro had given pay increases to the Outside Unit, which consisted mainly
of male jobs, pursuant to their collective agreement without giving corresponding
increases to the female job classes in the Inside unit that had been found comparable to
various male job classes in the Outside Unit. The Review Officer had issued an Order
requiring Hydro to give the female job classes the negotiated increase. He also made
orders regarding retroactive pay adjustments and the identification of male comparators,
which were matters that had not been in dispute. Hydro objected to parts of the order and
requested a Tribunal hearing. The parties then settled and the Tribunal adjourned the
matter. The Review officer then referred the matter to the Tribunal pursuant to s. 24(5)
of the Act based on the opinion that the parties were not complying with his Order.

The Union and Hydro were content with their settlement and did not seek to enforce
the Order. They contended that the P.E.O. lacked the jurisdiction to question their
settlement. The P.E.O. contended that there is a gap in the Pay Equity Act in that if the
parties reach a settlement following a Review Officer’s Order which does not comply with
the order or the Act, there is no means of enforcement. The P.E.O. argued that it needs
standing to enforce its Orders in order to carry out its mandate to enforce the Act.

The Tribunal observed that the parties to a Tribunal hearing listed in s. 32(1) do not
include the P.E.O. The Tribunal stated that the test for allowing one to be added as a
party is whether the person is substantially and directly affected by the outcome in the
case. It held that the P.E.O. was not affected by the outcome of the case and denied it
status to bring the application.™

The Tribunal canvassed other regulatory schemes such as the Employment Standards
Acr™ and concluded that the enforcement procedures in the Pay Equity Act were such

pay equity, particularly when assistance is sought from the Provincial Government to cover the cost
of legal representation. The May, 1991 decision was the result of hearings which lasted 60 days (at
1). Arguably the dissent is correct and it would be appropriate for both parties to share in the costs
of the Review Officer preparing the plan. Afier returning the O.N.A. to its former position, it is
punitive for the Employer to bear all the costs of preparation of the plan (at 12).

M- Mississauga Hydro Electric Commission (1 June 1992) 0321-92 (P.E.H.T.).

M Ibid. a4,

5. Employment Standards Act, R.S.0. 1990, c. E-14.
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that it could not "... conclude that the Legislature intended the P.E.O. to have standing to
enforce its orders in unionized workplaces."*®

Although it is an offence to hinder or obstruct Review Officers in carrying out their
duties,™ it is not an offence to fail to comply with a Review Officer’s Order. The Act
does not state that Review Officer’s Orders are enforceable by Review Officers or by the
P.E.O. Instead, the Act provides a binding mechanism to settle disputes as employers or
bargaining agents may seek a hearing before the Tribunal. Tribunal decisions may be
filed with the Ontario Court and are then enforceable as decisions of the Ontario Court
(General Division). It is an offence to fail to comply with a Tribunal Order.

The Tribunal held that the P.E.O. lacked jurisdiction to review settlements reached
during the Tribunal hearing process since the statute does not require P.E.O. approval of
settlements. The P.E.O. was denied standing to enforce the Review Officer’s Order.
Obviously, this decision limits the ability of the P.E.O. to enforce Orders and to ensure
that the Act is complied with. However, arguably the decision correctly gives effect to
the intention of the Legislature. The Act does not make it an offence to fail to comply
with a Review Officer’s Order, does not state that settlements require P.E.O. approval,
and does not give the P.E.O. the power to enforce orders.”™

The decision does not mean that the P.E.O. has no ability to be a party before the
Tribunal, since the Tribunal stated in obiter dicta that in an instance where the P.E.O.
sought the Tribunal’s permission to institute a prosecution for offences under s. 26(1),
regarding interference with Review Officers carrying out their duties, that, arguably it
would have the right to be a party.

D. CRITICISMS OF THE PAY EQUITY ACT AND RECOMMENDATIONS
FOR AMENDMENT

There are many criticisms which have been made of this Act. Many of them will be
addressed by the amendments in Bill 168, in the event that it is passed by the Ontario
Legislative Assembly. Proportional value comparisons and proxy comparisons would
increase the number of women benefitting from the Act. Of course, extending pay equity
by proxy comparisons is a radical move, and the revenues allocated to support this change
are bound to be controversial at a time when the economy is perceived to be suffering.

2006,

Supra, note 203 at 7.

M- Pay Equity Act, 1987, S.0. 1987, c. 34, s. 26(1).

*™ Arguably, Bill 168 would not change the outcome of this case. Although cl.19 amends s. 32(1) of
the Act so that the parties in a hearing before the Tribunal include “any other persons entitled by law
10 be parties,” the P.E.O. is still not explicitly given standing to enforce a Review Officer’s Order.
The powers of Review Officers would be strengthened under s. 24(3) by giving them the authority
to order employers, employces and bargaining agents to comply with the Act. However, the Bill
does not give the P.E.O. authority to review the terms of settlements between the partics. On the
contrary, cl.16 permits parties to scttle a matter in respect of which the Tribunal is required to hold
a hearing and gives the Hearings Tribunal (not the Review Officer) the power to order partics to
comply with the written settlement.
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However, those who support this type of legislation will be pleased the government is
committing funds in order to support the changes proposed.

The Act has been criticised in that it permits various job comparison systems to be
used within an establishment. Arguably this allowance for variety creates unnecessary
expense and confusion where the systems are incompatible. In Manitoba, the legislation
requires agreement on a single comparison system.”” Such incompatibility and
complexity could become problematic if proportional value comparisons and proxy
comparisons are added to the possible types of comparisons used under the Act. As well,
as stated earlier, critics oppose the provision in the Act which requires the use of the
lowest job rate where therc is more than one possible male job class of equal or
comparable value. Arguably, instead of the lowest rate, an average pay line approach
could have been chosen.”"

The allowable wage differences are also a source of concern to advocates of pay equity.
It is argued that permissible wage differences such as merit compensation systems may
be used by employers to avoid their obligations under the legislation. Of particular
concern is the allowable wage difference once pay equity has been achieved which is due
to different bargaining strengths.*"'

One interest group has recommended the following: the Act be extended to cover
private sector workplaces with fewer than ten employees, expand the definition of
"establishment” to be a corporate rather than a geographic definition, define employer to
include related employers, include all casual workers, and establishment of a fund to cover
grants to meet the costs of "paying women fairly."*'> Another interest group advocates
increasing the minimum wage, requiring employers to file plans and reports and increasing
the powers of pay equity officers.”"

Since there is no requirement on employers to file pay equity plans with the Pay
Equity Commission, it is going to be difficult to assess compliance by employers with
their obligations under the Act. This will make it difficult to assess the effectiveness of
the legislation.”™

The "group of jobs" provisions, permitting the job class in the group of jobs with the
greatest number of employees to be selected as the representative job class seeking a male

*. Supra, note 50 at 389-91.

% Jbid. at 391-3. See also: R.E. Robb, “The Costs and Benefits of Canadian Pay Equity Policy” in
R.P. Chaykowski, ed., Pay Equity Legislation: Linking Economic Issues and Policy  Concerns
Research and Current Issues Series No. 59 (Kingston: Industrial Relations Center, 1989) 36 at 39.

A R.E. Robb, supra, note 210 at 39.

2 National Committee on Pay Equity, Legislating Pay Equity to Raise Women's Wages: A Progress
Report on the Implementation of the Ontario, Canada Pay Equity Act (Washington D.C.: National
Committce on Pay Equity, 1990) at 90.

¥ NAWL, Achieving Pay Equity in Onmtario: The National Association of Women and the Law
Response to Policy Directions: Amending the Pay Equity Act: A Discussion Paper by the Ontario
Ministry of Labour (Onawa: NAWL, 1990) at 10-11.

34 “Pay Equity in Ontario” (1991) 40 E.O.R. 22 at 22.
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comparator, have also been criticized. It is argued that this may eliminate the possibility
of a pay adjustment for various job classes in the series which would have received an
adjustment if they had been evaluated individually.*"

Finally, the Act has been criticized because it is extremely expensive to comply with
it. Creating a gender neutral performance appraisal system often involves hiring
consultants. There is also the opportunity cost when human resource professionals in
establishments carry out the comparisons and evaluations, since these steps are complex
and time consuming. This becomes even more protracted when negotiations with a
bargaining agent are involved.”"® Of course, there is also the cost of making the pay
adjustments to achieve pay equity which we have seen to be the lesser of the amount
needed to achieve pay equity for all female job classes or 1% of the previous year’s pay
roll.

Despite all the criticisms of the legislation, perhaps it should be noted that the very fact
it was passed at all is rather remarkable. The legislation shows a commitment by the
Government to the concept of equal pay for equal value, which is backed up by placing
the onus on the employer rather than on the individual employee.””” Whatever one’s
philosophical stance is on such legislation, it must be conceded that it is an amazing
attempt to remedy perceived gender discrimination in pay.

III. GREAT BRITAIN

A. DOMESTIC AND EUROPEAN COMMUNITY LEGISLATION
GOVERNING EQUAL VALUE CLAIMS IN GREAT BRITAIN

British law on equal pay for work of equal value is based on the obligations undertaken
by the United Kingdom as a member of the European community. The ability to pursue
equal pay claims, including equal value claims, under the Equal Pay Act is not confined
to women. Section 1(3) provides that the provisions of the Act framed with reference to
women and their treatment relative to men are to be read as applying equally in a
converse situation to men and their treatment relative to women. This differs from the
Ontario legislation, which is intended to benefit women by addressing the
"...undervaluation of female-dominated jobs of equal or comparable value to
male-dominated jobs."”' Benefits under the Pay Equity Act accrue to men if they
happen to be in a female job class that receives a pay equity adjustment.”"

As is the case with the Pay Equity Act in Ontario, the British and European Community
legislation governing equal pay, including equal value claims, extends to both the public

M Supra, note 50 at 398-400,

J. Gandz, supra, note 7 at §4-7,

Supra, note 214 at 27.

Pay Equity Commission, Pay Equity Implementation Series No. ! (Toronto: The Pay Equity
Commission, 1988) at 1:4.

M Ibid. at 15,
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and private sectors.”™ The purpose of the Equal Pay Act is to secure equal pay without
sex discrimination. This is also the objective of the equal pay provisions in Article 119
of the EEC Treaty.”' These instruments provide that

If a woman is receiving less pay than a man from the same employer for doing equal work (whether the
same or broadly similar work, or different work of equal value) the law presumes that the inequality in
pay is due to direct or indirect sex discrimination ...**

Under the Equal Pay Act, male and female employees may claim equal pay without sex
discrimination on the basis of like work; equivalent work: or work of equal value. Equal
pay claims, including equal value claims, may also be pursued in domestic courts under
community law, based on the fundamental right to equal pay in Article 119.

It is important to note that Community law constrains the ability of the United
Kingdom to enact legislation in the social sphere. The U.K. could not eliminate the
principle of equal pay for work of equal value free of sex discrimination because of its
EEC Treaty obligations. Community law is paramount over United Kingdom law.
Accordingly, any provisions in United Kingdom law which conflict with Community law
must be disapplied.”*® Unfortunately, the fact that both domestic and Community law
is applicable to equal value claims makes this area of the law extremely complex.

1. Equal Pay Act, 1970: "Like Work" and Equivalent Work"

Great Britain legislated equal pay for equal work in the Equal Pay Act, 1970, but the
Act did not come into force until 1975.*' The Equal Pay Act, 1970 provides that if the
terms of a woman’s contract of cmployment at an establishment in Great Britain do not
include an equality clause directly or by reference to a collective agreement, they are
deemed to include one.”® The Equal Pay Act as it was originally enacted restricted

See the discussion of Case 43/75 Defrenne v. Société Anonyvme Belge De Navigation Aérienne
(Sabena) [1976] 2 C.M.L.R. 98 (E.C.J.) below, regarding the applicability of Article 119 to the state
and private scctors,

2 Egqual Opportunities Commission, Equal Pay for Men and Women:  Strengthening the Acts
(Manchester: EOC, 1990) at 10.

2 Ihid.

2% This is well established in Community case law. The principle was first established in Case 6/64
Costa v. ENEL, [1964] E.C.R. 585. It has been developed in a line of cases including Case 11/70
Internationale Handelsgesellschaft, [1974] 2 CML.L.R. 540 (E.C.).) and Case 106/77 halian Finance
Administration v. Simmenthal, [1978] E.C.R. 629. See Nimz v. Freie und Hansestadr Hamburg
(1991). L.LR.L.R. 222 at 225 (E.C.).) wherein the European Court of Justice stated: "l should also
be remembered that. according to established case law of the Court (see in particular the judgment
of 9 March 1978, Simmenthal, 106/77, rec. p. 629) the national court to whom it falls. under its
jurisdiction. to apply the provisions of Community law, is obliged to ensurce, the full effect of these
measures, disapplying. wherever necessary, on its own authority, any contrary provision of national
legislation, without requesting or waiting for the removal of that provision by legislative means or
by any other constitutional process.”

M Equal Pay Act (UK.), 1970, c. 41, s. 9(1). This Act applics to Great Britain but not to Northern
Ireland.

B Ibid.s. I(1).
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equal pay to cases where individual women could show that they performed "like work"
or work which was "rated as equivalent” to that of a male comparator.”® Sections
1(2)(a) and 1(2)(b) of the Act provide for an equality clause relating to terms of a
woman’s contract of employment where she is employed on like work and on equivalent
work, respectively.

"Like work" was defined in the unamended Act to mean work of a "broadly similar
nature” and required that men and women receive the same pay if they perform the same
job. When the Equal Pay Act, 1970 came into effect, the second type of claim, that of
"equivalent work,” required that men and women receive equal pay for work which was
rated as equivalent under a job evaluation study. Unfortunately, to make this type of
claim, the employer had to accept the job evaluation study as being valid for a claim to
succeed under the Act.””’

2. Sex Discrimination Act, 1975, Amendments to the Equal Pay Act

The Equal Pay Act, 1970 was amended by the Sex Discrimination Act, 1975 which
prohibits discrimination in all aspects of employment and requires equal employment
opportunities generally. The two statutes are to be read together so far as possible to
produce a harmonious result.”” The concept of indirect sex discrimination was
introduced into British law by the Sex Discrimination Act, 1975, in s. 1(1)(b). The
concept of indirect discrimination in equal pay law refers to an instance where an
employer’s policy does not differentiate on the forbidden ground of sex, but the policy has
the effect of so doing.™

3. Article 119 of the EEC Treaty

When the United Kingdom joined the European Community in 1973, it took on various
obligations set out in the EEC Treaty.?' Article 119 of the EEC Treaty provides that:

Each Member State shall during the first stage ensure and subsequently maintain the application of the
principle that men and women should receive equal pay for equal work.

For the purpose of this Article, ‘pay’ means the ordinary basic or minimum wage or
salary and any other consideration, whether in cash or in kind, which the worker receives,
directly or indirectly, in respect of his employment from his employer.

3. C.O’Donnell & N. Golder, "A Comparative Analysis of Equal Pay in the United States, Britain and
Australia” (1986) Australian Fem. S. 59 at 69.

=" S.L. Willbum, A Secretary and a Cook: Challenging Women’s Wages in the Courts of the United
States and Great Britain (Ithaca: Comell University, 1989) at 16-17.

2+ Sex Discrimination Act (UK.), 1975, c. 65, Sch. 1.

T.K. Hervey, "Justification for Indirect Sex Discrimination in Employment: European Community

and United Kingdom Law Compared" (1991) 40 L.C.L.Q. 807 at 816.

B Supra, note 229 at 807 and 816.

™ Treaty Establishing the European Economic Community, March 25, 1957, No. 4300, 298 U.N.T.S.
3 [hereinafter The EEC Treaty).
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Equal pay without discrimination based on sex means:

(a)  that pay for the same work at piece rates shall be calculated on the basis of the
same unit of measurement;

(b) that pay for work at time rates shall be the same for the same job.

Article 119 provided the basis for the United Kingdom’s obligation to enact legislation
providing for equal pay for equal work. Interestingly, Article 119 was created at French
insistence to guard against competitive disadvantage, not for purposes of social justice.
The French view was that it was necessary to harmonize social costs of production to
ensure that businesses competed on an equal basis throughout the Common Market once
barriers to the free movement of persons and capital were climinated. Over time, Article
119 has become an instrument for the implementation of Community social policy.*

4. The Equal Pay Directive

Directives are a type of secondary Community law which are addressed to Member
States, rather than being of general application. Directives do not create binding legal
obligations within Member States as they stand but require Member states to enact
legislation to put them into effect by a stipulated date.**

The Community clarified the obligations of Member States under Article 119 by
enacting Directive 75/117 in 1975.** Article 1 of the Equal Pay Directive provides
that:

The principle of equal pay for men and women outlined in Article 119 of the Treaty, hereinafter called
*principle of equal pay’, means for the same work or for work to which equal value is atiributed, the
elimination of all discrimination on grounds of sex with regard to all aspects and conditions of

remuneration,

In particular, where a job classification system is used for determining pay, it must be based on the same

criteria for both men and women and so drawn up as 1o exclude any discrimination on grounds of

sex.™

"
-

E. Ellis, European Community Sex Equality Law (Oxford: Clarendon Press, 1991) at 38-9. The
wording of Article 119 is based on ILO Convention No. 100, although Article 119 uses the phrase
“equal work,” while the ILO Convention uses the phrase "work of equal value” (at 41).

3% Supra, note 232 at 5. Anticle 189 of the EEC Treaty provides that "A directive shall be binding, as
to the result to be achicved, upon cach Member State to which it is addressed, but shall leave 10 the
national authorities the choice of form and methods.”

™. EEC Council Directive 75/117 Council Directive of 10th Feb. 1975 on the Approximation of the
Laws of the Member States Relating to the Application of the Principle of Equal Pay for Men and
Women, OJ 1975 L45/19 |hereinafter Equal Pay Directivel.

3. Ibid. ant | [emphasis added|.
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The Equal Pay Directive Article 2 obligated Member States to enact legislation
enabling employees to pursue equal value claims in the courts. The Directive
extended equal value claims beyond the public sector to the private sector, as Article 4
required that Member States take measures to ensure that provisions in individual
contracts of employment, collective agreements, and wage scales that are contrary to the
principle of equal pay be declared null and void or be amended.” Accordingly, as in
Ontario, in the United Kingdom, the principle of equal value claims extends to both the
public and the private sectors.”™

5. Case 61/81 Commission v. United Kingdom

The United Kingdom has been bound to provide equal pay for equal work, including
work of equal value, since the Equal Pay Directive was required to be implemented by
February 10, 1976. Evidently the European Commission was of the view that this
obligation had not been met, as it commenced proceedings against the UK. in 1981
alleging that the U.K. was in breach of Article 119 of the EEC Treaty. In particular, it
was alleged that the U.K. had not introduced legislation permitting employees to claim
equal pay for work of equal value free of sex discrimination.” The European Court
of Justice decided the case against the United Kingdom,™ and accordingly, the U.K.
passed amendments to the Equal Pay Act to try to give effect to its obligations which
came into effect in 1984.%"

B. EQUAL VALUE CLAIMS FOLLOWING THE EQUAL PAY
(AMENDMENT) REGULATIONS 1983

1. Purpose of the Amendment Regulations

Unfortunately the procedure set out under the Amendment Regulations and in the rules
of procedure for the Industrial Tribunals®* hearing the cases is extremely complex. At
the time the House of Lords debated them,

...they were described by Lord Denning as ‘beyond compare ... no ordinary lawyer would be able 1o
understand them .. the industrial tribunal would have the greatest of difficulty and the court of Appeal
would probably be divided in opinion.’**

2 Ihid. art. 2.

. Ibid. an. 4.

For a discussion of this, see Case 43/75 Defrenne v. Société Anonyme Belge De Navigation Aérienne
[Sabena], [1976] 2 C.M.L.R. 98 (E.C.J.) below.

Supra, note 23 a1 1.

Case 61/81 Commission v. United Kingdom, [1982] E.C.R. 2601.

Equal Pay (Amendment) Regulations 1983, SI 1983/1794 rcg. | [hereinafter the Amendment
Regulations]. It should be noted that Regulation 1 of the Amendment Regulations provided that they
do not extend to Northem Ireland. Similar Regulations govern that jurisdiction: Equal Pay
(Amendment) Regulations (Northern Ireland) 1984,

Industrial Tribunal (Rules of Procedure) (Equal Value Amendment) Regulations 1983, SI 1983.
Supra, note 23 at 1.

29,
240

A1

242,

43,
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Simply put, the Amendment Regulations are intended to permit a woman to pursue an
equal value claim where her work is of equal value to that of a man in similar
employment, or vice-versa.

Provision for an equality clause where a woman is employed on work of equal value
to that of a man in the same employment is found in Section 1(2)(c) of the amended
Equal Pay Act. This section states that by virtue of the equality clause deemed to be
included in a contract of employment, if a woman establishes that she is employed on
work of “equal value to that of a man in the same employment," she is prima facie
entitled under s. 1(2)(c) to have the terms of her contract treated as modified to bring
them into line with the terms of his contract.?*

2. Procedure for Pursuing Equal Value Claims

Under the Amendment Regulations, claims for equal pay may be made on the basis of
like work, equivalent work, and work of equal value. Claims are determined first by an
Industrial Tribunal. Thereafter, the possibility exists for appeals on a point of law to the
Employment Appeal Tribunal,*** the Court of Session,”** and then to the House of
Lords. Throughout, there remains the possibility of making a reference to the European
Court of Justice.””

In order to make an equal value claim, there are three main steps to be taken at the
Industrial Tribunal stage. The first step is a preliminary hearing where the employer has
the chance to present various challenges to the claim which, if successful, can prevent the
claim being fully heard on the facts.*™ At the preliminary hearing stage, the employer
may argue that there are no reasonable grounds for the claim, and if successful, the
tribunal must dismiss the claim at that stage.”” This test applies only to equal value
claims and not to like work or equivalent work claims.”

M- Leverton v. Chwyd County Council (1989), LR.L.R. 28 at 30-31 (H.L.). The case does not stand for
this principle, but deals with the comparison called for under s. 1(6) regarding terms and conditions
of employment observed at two or more “establishments.” It stands for the proposition that the
purposc of s. 1(6) is to "... cnable a woman to eliminate discriminatory diffcrences between the terms
of her contract ard thosc of any male fellow employee doing like work, work rated as equivalent or
work of equal value, whether he works at the same establishment as her or in another establishment
where terms and conditions of employment common to both establishments are observed.”

¥ LT. Smith and Sir J. Wood, Industrial Law, 4th ed. (London: Butterworths, 1989) at 238.

. Appeals may be made in Scotland from the Employment Appeal Tribunal to the Court of Session.
In England, appeals on a point of law may be made from the Employment Appeal Tribunal to the
Court of Appeal. See E.A. Marshall, General Principles of Scots Law, 5th ed. (Edinburgh: W.
Green, 1991) at 35-37 with respect to the Court of Session. See supra, note 245 at 264 with respect
to the Court of Appeal.

¥ Article 177 of the EEC Treaty sets out the reference procedure by which Community law issues

raised in the domestic context are referred by a court or tribunal of a Member State to the European

Court of Justice: See "EC Law: Reaching the Parts UK Law Cannot Reach” 39 E.O.R. 19 at 29.

Supra, note 23 at 3.

¥ Equal Pay Act, 1970, s. 2A(1).

0 Supra, note 23 at 5.

248,
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The employer may also challenge an equal value claim at the preliminary hearing on
the basis that a job evaluation study gives different values to the work done by the woman
and her male comparator,”' and there are no reasonable grounds for deciding that the
evaluation in the study was made on a system discriminating on the basis of sex.”> This
means that an existing job evaluation study may bar the equal value claim if there are no
reasonable grounds for concluding that it is based on a sex discriminatory system.”*

Thirdly, the employer may challenge the equal value claim at the preliminary hearing
stage on the basis that the work is not of equal value; however, in the event that it is,
there is a possibility that the pay difference is due to a "material factor” which is not the
difference of sex.™ If this defence succeeds, the claim is dismissed.™®

If the woman succeeds in making it past the preliminary hearing stage, the next stage
involves preparation and presentation of a report by an independent expert comparing the
value of the work of the woman making the claim to her male comparator. The last stage
at the level of the Industrial Tribunal is the main hearing at which time an employer’s
material factor defence may be heard, perhaps for the second time, the independent
expert’s report may be challenged, and the claim be determined.**

In making an equal value claim, the burden of proof of discrimination lies with the
applicant.”” The burden of proof in making a material factor defence is on the
employer.>®

3. No Reasonable Grounds

One of the first difficulties a claimant may be faced with when making an equal value
claim is the "no reasonable grounds" determination set out in s. 2A(1) of the amended
Equal Pay Act. This test only applies to equal value claims, and does not apply to other
types of equal pay claims.” If the Industrial Tribunal is "... satisfied that there are no

- Equal Pay Act, 1970, s. 2A(2).

2 Supra, note 23 at 3.

Supra, note 23 at 6.

Supra, note 23 at 3. For example, see the discussion of Enderby v. Frenchay Health Authority
[1991]) LLR.L.R. 44 (E.A.T.) below.

"Equal Pay Law: Paradise for Lawyers — Hell for Women" 35 E.O.R. 30 at 31.

Supra, note 23 at 3.

Supra, note 245 at 85-6. 1t should be noted that there is a draft Dircctive pertaining to cases where
sex discrimination is alleged which will modify the burden of proof if it is adopted: Draft Sex
Discrimination (Evidence) Directive [1988] 3 C.M.L.R. 272, Art. 3(1). The burden of proof would
shift to the ecmployer once the complainant established a prima facie case of direct of indirect
discrimination. Sce S. Prechal & N. Burrows, European Community Law Relating to Gender
Discrimination (Alderahot: Dartmouth, 1990) at 298-9. There is also a draft Directive on part-time
work which would ensure part-time workers the same rights as full-time employees. Draft Directive
on Voluntary Part-Time Work [1982) 2 C.M.L.R. 133. The draft Directives arc opposed by one
Member State, namely the United Kingdom.

This principle was recently confirmed by the EAT in The Financial Times v. Byrne (No. 2) [1992]
LR.L.R. 163 (E.A.T.).

Supra, note 23 at 5.

253,

254,

258,

256,

287,

25K,
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reasonable grounds for determining that the work is of equal value ...,"** then the
tribunal may dismiss the claim without referring the matter to an independent expert. The
result of this provision has been that tribunals have carried out their own assessment of
the requirements of the claimant’s and comparator’s jobs, generally under the headings
found in s. 1(2)(c) of the Act: effort, skill, and decision.®' This filtering provision is
controversial since arguably the power to strike out claims which are "scandalous,
frivolous or vexatious” should suffice to deal with hopeless cases.2?

4. The Employer’s Job Evaluation Study as a Bar to a Claim

A related "no reasonable grounds" obstacle is found in s. 2A(2) of the amended Equal
Pay Act. This section provides that the tribunal shall not consider an equal value
complaint if the woman’s work and her comparator’s work have been given different
values under a study evaluating the demands made on them®® and there are "... no
reasonable grounds for determining that the evaluation contained in the study was ... made
on a system which discriminates on grounds of sex."** In this way, an employer’s job
evaluation study may bar an equal value claim at a preliminary stage.’®

The job evaluation must meet three criteria in order to establish a defence under s.
2A(2)(a) that the work of the woman and her comparator have been rated as having
different worth. First, it must be shown that the job evaluation meets the criteria in s.
1(5) of the Act which require evaluation of demands in terms of effort, skill, and
decision.®® The case law has established that this requires the evaluation to be
analytical’® and that it has been accepted by the parties involved. Secondly, it must be
proven that the job evaluation system is non-discriminatory. Thirdly, the evaluation must
compare the jobs as they were performed at the date the proceedings were issued. If
these conditions are met, the claim must be dismissed. If they are not met, the
employer’s job evaluation may still be considered as evidence in determining whether the
work is of equal value.*®

5. The Material Factor Defence
The material factor defence is found in Section 1(3) of the Equal Pay Act, as amended

and provides that an equality clause shall not operate in relation to a variation between
the woman’s contract and the man’s contract if the employer proves the variation is

¥ Equal Pay Act (UK.). 1970, c. 41, s. 2(A)(1).

. “Equal Value Update” (1991), 38 ECO.R. 12 at 15.

*: Supra, note 23 at 5,

%% “Equal Pay Law: ‘Paradise for Lawyers — Hell for Women'” (1991) 35 E.O.R. 30 at 31.

- Equal Pay Act (UK.), 1970, c. 41. 5. 2A(2).

Supra, note 23 at 6.

. "Equal Value Update” (1990) 32 E.O.R. 13 a1 20.

w1 Sec Bromley v. H & J Quick [1988] L.LR.L.R. 249 (C.A.) regarding the requirements to succeed in
establishing a defense under s. 2A(2). As well, see Casc 237/85 Rummier v. Dato-Druck Gmibh
[1987] E.C.R. 2101 for clarification of the requirements for job classification systems stipulated in
Article 1(2) of the Equal Pay Directive.

*% Supra, note 266 at 20.
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genuinely due to a material factor that is not the difference of sex.” Unfortunately,

s. 1(3) does not explain what justification is required by the employer to show that the
. . . . ol

pay inequality is not due to sex discrimination but some other factor.”™

The material factor defence is similar to the exceptions to pay equity permitted under
the Ontario Pay Equity Act such as temporary skills shortages necessitating a higher rate
of pay, or red circling, for example.””" There has been a great deal of litigation trying
to delineate the scope of the material factor defence, since the nature of the justification
required by the employer is to show that the pay inequality is not due to sex
discrimination, but some other factor.”” This defence may be raised both at the time
of the preliminary hearing, and at the stage of the main hearing after the Tribunal has
made a finding of work of equal value.””

6. Same Employment

In making an equal pay claim, the claimant will fail unless he or she proves that the
comparison is with a person of the opposite sex in the "same employment."*” Section
1(6) of the Equal Pay Act provides that two employers will be treated as associated if one
is a company of which the other has control either directly or indirectly or if a third
person has control of both of them. As well, men are to be treated as being in the same
"employment” as a woman if they are,

...employed by her employer or any associated employer at the same establishment or establishments in
Great Britain which include that onc and at which common terms and conditions of employment arc
observed cither gencrally or for employees of the relevant classes.”™

7. Independent Expert

If the cmployer’s defences of no reasonable grounds, no reasonable grounds due to a
job evaluation study, and the material factor defence fail at the preliminary stage, then the
Tribunal must order an independent expert’s report to compare the value of the claimant’s
work and her comparator’s. Section 2A(l)(b) stipulates that the Tribunal may not
determine a question of equal value until it has received the independent expert's
report.”™  Once the report is submitted to the Tribunal, the Tribunal must decide

whether to accept the report and admit it in evidence, whether it agrees with the expert’s

- Ibid. ats. 1(3).

% Supra, note 23 at 10.

Tl "Pay Equity in Ontario” (1991) 40 E.O.R. 22 at 25.

7 Supra. note 23 at 10.

Supra, note 255 at 31.

T4 "Equal Value Update” (1991) 38 E.O.R. 12 at 15,

- Equal Pav Act (U.K.). 1970, c. 41, 5. 1(6). Cases on common terms and conditions include Lewerton
v. Clwyd County Council, [1989] LLR.L.R. 28 (H.L.) and Lawson v. Britfish Lid. [1988] .R.L.R., 53
(E.A.T)).

Equal Pay Act (UK.). 1970, c. 41, s. 2A(1)(b).

273

276.
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conclusion on equal value, and finally will consider any remaining genuine material factor
defences of the employer.””

The Tribunal may refuse to admit the expert’s report on the grounds that the expert has
not taken into account all relevant information supplied and representations made, or that
the expert’s conclusion is one which could not reasonably have been reached, or that for
some other material reason it is unsatisfactory. If the report is not admitted, the Tribunal
must order another expert’s report.”’™

Once the independent expert’s report is admitted in evidence it will carry considerable
weight, however, the Tribunal is not required to give it any greater weight than reports
commissioned by the partics.”

8. Administration and Enforcement

The Sex Discrimination Act, 1975 stipulates that the Equal Opportunitics Commission
has the statutory duty to investigate. lay complaints, and promote equality™ with
respect to the Equal Pay Act and the Sex Discrimination Act. Section 53 of the Sex
Discrimination Act provides that the Commission has the duty to work towards the
elimination of discrimination, to promote equality of opportunity; and to keep under
review the working of the Equal Pay Act and the Sex Discrimination Act>' The E.O.C.
must draw up proposals for amending the Acts when it thinks it necessary or when it is
so required by the Secretary of State.

The E.O.C. has various cnforcement powers under the Sex Discrimination Act.  First,
the E.O.C. may conduct formal investigations into possible violations, which may
ultimately lead o issuance of a non-discrimination notice requiring the person named not
to commit unlawful discriminatory acts. Secondly, the E.O.C. may bring proceedings in
an Industrial Tribunal with a view to making an application for an injunction restraining
persistent discrimination.™ Thirdly. the E.O.C. may apply for an injunction to restrain
a person who is guilty of persistent discrimination from committing further
discrimination.™  Fourthly, s.75 authorizes the E.O.C. to give assistance, including
advice and legal representation to complainants where the case raises an issue of principle,

M "Equal Value Update” (1991) 38 EO.R. 12 w 27.

T Ihid.

% Supra, note 22 at 132-33.

* Supra, note 22 at 132-33.

¥ Halsbury's Laws of England, 4th ed., Vol. 16 (London: Butierworths, 1976) at 546-47, para. 771:22.

*2 Sex Discrimination Act (UK.). 1975, c. 65. 229.57 and 73(1). See: Equal Opportunities
Commission, Legislating for Change? Review of the Sex Discrimination Legislation (Manchester:
EOC, 1986) at 25. The Commission carried out ten formal investigations in its first ten years. Sce
Equal Opportunities Commiission, United Kingdom Report under the UN Coavention on the
Elimination of All Forms of Discrinination Against Women:  Views of the Equal Opportunities
Commission (Manchester: EOC, 1987) at 13.

*¥. " The E.O.C. may also initiate proceedings under ss. 72 and 73 of the Sex Discrimination Act alleging
contravention of the Act’s prohibitions on instructing and pressuring others to discriminate and
regarding unlawful discriminatory advertiscments, which will not be discussed here.
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or if it would be unreasonable to expect the individual to deal with the case unaided
because of the complexity of the matter, or if any other special consideration applies.”™
At present, the E.O.C. does not have a general power to bring legal proceedings in its
own name when it believes that an unlawful discriminatory practice or act exists.™® In
addition to the statutory powers listed above, the E.O.C. may seek judicial review
regarding any infringement of public law rights in respect of the legislation.?*

C. CASE LAW ON EQUAL VALUE CLAIMS

This area of the law is vast and complex. Accordingly, it is neither possible nor
desirable to thoroughly review the body of case law which exists in Britain regarding
equal value claims. However, it is important to understand how the courts have
interpreted the legislation in view of Community law. It is the interplay of Community
law and British law, together with the complexity of the provisions and procedure, that
make this area of the law a challenge.

This section will explain several concepts which are fundamental to understanding this
area, including the direct effect of Treaty Articles and Directives; vertical and horizontal
effect and as well the distinction between direct and indirect sexual discrimination.

1. Direct Effect of European Community Law

In order to join the European Community, the U.K. passed the European Communities
Act 1972,*7 which gave the force of law to the three European Community Treaties in
the UK., as well as to secondary legislation provided in accordance with the treaties
without further enactment.”

Community law is made up inter alia of various types of legislative acts, some of
which are ‘directly effective.” In this context, the term refers to provisions of Community
law that are capable of application by national courts at the suit of individuals.” The
case law in the European Court of Justice has developed the concepts of vertical direct
effect and horizontal direct effect. Vertical direct effect refers to rights of individuals

The power to give assistance to complainants has been used extensively by the E.O.C. to determine
the construction and scope of the Equal Pay Act and the Sex Discrimination Act. For example, the
E.O.C. gave assistance under s. 75 for formal applications in twenty-three cases involving equal value
claims during 1990. See Equal Opportunitics Commission, Annual Report 1990 (Manchester:
E.O0.C., 1991) at 35.

The E.O.C. would like to have this general power as it would be cost effective for it to seek to
eliminate a discriminatory practice as opposed to various individuals conducting litigation regarding
the same issue. See: Equal Opportunities Commission, Equal Treatment for Men and Women:
Strengthening the Acts (Manchester: E.O.C., 1988) at 18-19.

Equal Opportunities Commission, Legislating for Change?, supra, note 282 at 25. See the discussion
of R. v. Secretary of State for Employment ex parte Equal Opportunities Commission, [1991] LR.L.R.
493 (Q.B.) below.

European Communities Act (UK.), 1972, c. 68.

™ Ibid. at s, 2(1).

> J. Steiner, Texthook on EEC Law, 2d ed. (London: Blackstone Press, 1990) at 20-1.

287,
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under Community law which are exercisable directly against the State. Horizontal direct
effect refers to individuals invoking Community law rights against other individuals.”

(a) Defrenne (No. 2): Direct Effect of Article 119 of the EEC Treaty

The question of the direct effect of Article 119 of the EEC Treaty was decided by the
European Court of Justice in Defrenne (No. 2).”' Briefly, the facts were that a Belgian
air line hostess brought a claim against her employer regarding compensation for loss
suffered in terms of salary, allowance on termination, and pension as a result of the fact
that male cabin stewards performing identical work did not reccive equal pay.*”

Various questions were referred to the Court pursuant to Article 177 of the EEC Treaty,
including whether Article 119 was directly effective. The Court placed the Article in the
context of the Treaty, noting that the purpose of the Article was to avoid the situation
where undertakings in states that have implemented equal pay suffer a competitive
disadvantage within the Community compared with undertakings in states that have not
yet eliminated discrimination against femalc workers regarding pay.”® As well, the
Court observed that Article 119 was enacted as part of the social objectives of the
Community and is meant to ensure social progress and improved living and working
conditions.” The Court concluded that "... the principle of equal pay forms part of the
foundations of the Community...."”*  Accordingly, the Court refused to consider
arguments based on the resistance of certain Member States to implementation of this
principle.”

The Court made the distinction between direct and indirect discrimination, stating that
direct discrimination may be identified solely with the aid of the criteria in Article 119
based on equal work and equal pay. The types of direct discrimination that may be
identified solely on the basis of Article 119 criteria include those that have their origin
in legislative provisions or collective agreements and which may be detected on the basis
of a purely legal analysis.

This is particularly the case where men and women receive different pay for equal
work in the same establishment or service, whether public or private. In such a case,
Article 119 is directly effective and gives rise to individual rights the courts are required
to protect.””’

Supra, note 289 at 23,

. Case 43775 Defrenne v. Société Anonyme Belge De Navigation Aérienne [Sabena],[1976) 2 CM.L.R.
98 (E.C.J.) [hercinafter Defrenne (No.2)].

¥ [Ihid. a1 102.

¥ Supra, note 291. Obviously an analogous argument regarding the desirability of avoiding competitive
disadvantage can be made with respect to the Ontario pay equity legislation in the context of the
Canada-U.S. Frec Trade Agreement, or any future Canada-U.S.-Mexico Free Trade Agreement.

B Ihid. at 122.

M5 Ihid. at 123.

. Ibid. at 123-24.

- Ibid. at 123-24.
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The Court stated that indirect discrimination can only be identified by reference to
more explicit implementing provisions at the Community or Member State level. Article
. - . .. . 2
119 is also aimed at eliminating this type of discrimination.*

The European Court of Justice held that because Article 119 is mandatory, the
prohibition on discrimination between men and women applies not only to actions ?9):,
public authorities, but also to collective agreements and contracts between individuals.”

Thus, Article 119 may be relied on before national courts and national courts are
obligated to ensure protection of the rights Article 119 vests in individuals, particularly
regarding discrimination arising dircctly from legislative provisions or collective labour
agreements; as well as where men and women receive unequal pay for equal work
performed in the same establishment, whether private or public." The case also
established the principle that where discrimination in pay is to be remedied, the pay of the
successful claimant is to be "levelled up" to that of the comparator.™

(b) Effect of the Equal Pay Directive

As has been seen, the Defrenne (No. 2) decision®® established that Article 119 can
have both vertical and horizontal direct effect. In other words, it can bind employers in
the public and private sectors.

In the past directives were considered not to be directly effective. However, there has
been a trend in the Community case law towards holding directives to be directly effective
vertically,™ although not horizontally.*” However, in effect the Equal Pay Directive

. Ihid. at 123,
- Ihid. a1 125.
Ihid. The Defrenne (No.2) decision is remarkable because it is the only instance where the European
Court of Justice has held unequivocally that an Article of the EEC Treaty apparemly addressed to
Member States has horizontal direct effect, and the ECJ adopted a prospective ruling for the first

time.

ot Ihid. at 123, See "EC Law: Reaching the Parts UK. Law Cannot Reach" (1991) 39 E.O.R. 19 at
22.

2. Case 43/75 Defrenne v. Société Anonyme Belge De Navigation Aérienne [Sabena], [1976] 2 CM.L.R.
98 (E.C.J.).

30

See for example Case 41/74 Van Duyn v. Home Office, [1974) E.C.R. 1337 wherein a directive was
held to be directively effective vertically because the provision set down an obligation that was not
subject to any exception or condition and which did not require intervention by either Community
institutions or Member States. Sec L. Collins, European Community Law in the United Kingdom,
4th ed. (London: Butterworths, 1990) at 83.

The Europcan Court of Justice denied the horizontal effect of a Directive in Case 152/84 Marshall
v. Southampton & South-West Hampshire Area Health Authority (Teaching), [1986] E.C.R. 723 on
the basis that Article 189 of the EEC Treaty obligates Member States to implement directives and
accordingly directives in themselves may not impose obligations on individuals, and provisions in
directives may not be relied on against individuals. See Collins, supra. note 303 at 88-89. Directives
are still of significance in the private sector due to the principle of "indirect effect” which means that
national legislation enacted to implement directives must be interpreted by domestic courts in light
of the directives. See “EC Law: Reaching the Parts U.K. Law Cannot Reach” (1991) 39 E.O.R. 19
at 29, particularly the discussion of Case C-106/89 Marleasing v. la Commercial Internacional de

RN
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has both vertical and horizontal direct effect since it has been held simply to elucidate the
material scope of Article 119 of the EEC Treaty and is not the source of new rights or
obligations.™ The European Court of Justice has made it clear that Article 119 "equal
work" is to be interpreted as including work of cqual value. The court stated in
Worringham and Humphreys v. Lloyds Bank™ that the objective of Directive 75/117
was to facilitate the implementation of Article 119, and that the reference to work of equal
value in Article 1 of the Directive refers by implication to the concept of pay in Article
119. In any case, since the Directive merely elucidates Article 119, its provisions may
be invoked both horizontally and vertically in an Article 119 claim.™’

The fact that Article 119 may be relied on in equal value claims was confirmed by the
European Court of Justice in Murphy v. Bord Telecom Eireann,™ a case referred to it
by the High Court of Ireland. In this case, the ECJ held that Article 119 covers unequal
value claims (where the claimant’s work was assessed at a higher value than that of her
comparator) as well as equal value claims. The court also stated that to the extent that
the disparity in pay was due to sex discrimination, Article 119 may be relied on by
employees in actions before national courts and tribunals. The national courts are required
to give domestic law an interpretation according with Community law requirements and
to hold domestic law inapplicable to an cxtent this is not possible.*”

2. Equal Value Claims Alleging Direct Sex Discrimination
(a) Hayward v. Cammell Laird Shipbuilders Ltd.

Two cases in which equal value claims were made following the amendments to the
Equal Pay Act introduced by Parliament after the decision in Commission v. United

Kingdom™ are significant. The first case in which an equal value claim was made in
the United Kingdom was Hayward v. Cammell Laird Shipbuilders Ltd."'

Alimentacion, [1990) E.C.R. 1-4135 therein. It appears that the Court of Appeal in England has not
been impressed by the decision in Marleasing, which arguably instructs the House of Lords that it
has a duty 1o construe national legislation 10 achicve the goals of directives, even if Parliament has
donc nothing to give effect 1o the Community law obligation in national law. See the decision in
Webbh v, EMO Air Cargo (UK. Lid. [1992] LR.L.R. 116 (C.A.).

WS- Supra, note 232 at 97-98.

e Case 69/80 Worringham and Humphreys v. Llovds Bank, {1981] E.C.R. 767, at para. 21. See: A.
Amull, The General Principles of EEC Law and the Individual (London: Leicester University Press,
1990) at 217. This principle was reciterated in Case 96/80 Jenkins v. Kingsgate (Clothing
Productions) Lid., [1981] E.C.R. 911 and other morc recent cases.

WL §, Steiner. Texthook on EEC Law. 2nd ed. (London: Blackstone Press. 1990) at 236.

W Case |57/86 Murphy v. Bord Telecom Eireann, [1988] E.C.R. 686,

. This is the complex issue of the primacy of Community law, details of which are beyond the scope

of this article. For full discussion. sec J. Usher. Exnropean Community Law and National Law: The

Irreversible Transfer? (London: Allen & Unwin, 1981).

Supra, note 240,

M- Havward v. Cammell Laird Shipbuilders Ltd. (1988). L.C.R. 464. (1988) LR.L.R. 257 (H.L.).

20,
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Briefly, in this case a cook made an equal value claim in which she selected a painter,
a joiner and an insulation engineer as her male comparators.”'? The issue was whether
the terms of her contract as a whole should be considered when deciding whether any
term or condition of her contract was less favourable than that of her comparator, or just
the specific term or condition complained of.** The employer based its defence in part
on the argument that she should not receive a pay award if her contract as a whole,
including such items as sickness benefits, was favourable compared with those of the
men.*"

Ms. Hayward was unsuccessful in the Industrial Tribunal, the EAT, and the Court of
Appeal. The House of Lords held that the Equal Pay Act permitted comparison between
each term in a contract. Ms. Hayward was entitled to redress regarding her basic pay, the
term in her contract that was less favourable than her comparators.”'® The approach
taken by the House of Lords in the decision is likely correct,”® since the European
Court of Justice recently held in Barber v. Guardian Royal Exchange Group that "... the
principle of equal pay must be ensured in respect of each element of remuneration and
not only on the basis of a comprehensive assessment of the consideration paid to
workers."*"

This case is of interest because it contrasts with the position taken under the Pay Equity
Act, 1987 in Ontario. In that Act, "pay” is defined to include both pay and benefits. A
value is attributed to benefits and added to pay when calculating job rates. If the female
job class has benefits with greater value than the male job class used as the appropriate
comparator, it is thus possible that the female job rate will equal the male job rate and no
pay equity adjustment will be required.’

(b) Pickstone

The second important equal value case is the House of Lords decision in Pickstone,”"’
wherein various female warehouse operatives brought an equal value claim comparing
their work with a male checker warchouse operative. The issue was whether a woman
doing "like work" compared with one man, but which is also of equal value with the work

An entire book has been devoted to comparing this case to onc on comparable worth in the United

States: supra, note 227,

H. Carty, "The Peaks and Troughs of the Equal Value claim: A Progress Report” (1990) J.S.W.L.

394 at 396.

M Ihid, at 395.

M. Supra. note 311 at 259-60. There is obiter dicta in the decision that the employer’s argument
regarding other terms in the contract being more favourable might be raised as a genuine material
factor defense under s. 1(3) of the Act to justify the different terms provided that there is no direct
or indirect discrimination embedded in the two pay structures of the woman and her male comparator
The recent case of Byrne v. The Financial Times Lid. (1991), LR.L.R. 417 (E.A.T.) also considers
the material factor defense and whether the components of Pay should be compared in equal value
claims.

Mo “"Equal Value Update" (1990) 32 E.O.R. 13 a1 25.

w Ibid. Casc C-262/88 Barber v. Guardian Royal Exchange Group (1990) L.R.L.R. 240 (E.C.J.).

M5 "pay Equity in Ontario” (1991) 40 E.O.R. 22 a1 24.

3% Pickstone v. Freemans plc [1988] LR.L.R. 357 (H.L.).

33
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of another man, may claim equal pay with the other man when she already receives the
same pay as the man doing like work. The employer argued that a woman is barred from
an equal value claim until it is shown that there are no men engaged in like work or
equivalent work under the Equal Pay Act s. 1(2)(a) and (b).*

The House of Lords chose to interpret Regulations amending the Equal Pay Act against
their literal meaning in order to achieve a result compatible with Community law in this
case.” It was held that the equal value claim provisions in s. 1(2)(c) were introduced
into the Equal Pay Act in order to comply with the European Court of Justice decision
in Case 61/81 Commission v. United Kingdom. The provisions were construed so as to
be consistent with the Community obligation since Parliament had passed Regulations

specifically to give effect to Community law.

The Court stated that under Article 119 of the EEC Treaty, the right to make an equal
value claim is not dependent upon there being no man employed on like work or
equivalent work."® The Court held that the woman would only be barred from pursuing
an equal value claim where her chosen comparator was employed in like work or
equivalent work."”

This case is of fundamental importance because it illustrated the House of Lord’s
approach to equal value claims where domestic law provisions conflict with Community
law and showed a willingness to read U.K. law in such a manner as to make it consistent
with the Community obligation.™

3. Indirect Discrimination

Equal value claims on the basis of indirect sex discrimination in pay may be brought
under the Equal Pay Act, as amended, as well as under Community law. There are two
fundamental cases on indirect sex discrimination in pay which have been applied in a
consistent line of cases. Although Bilka-Kaufhaus v. Weber von Hartz and Rainey v.
Greater Glasgow Health Board are not equal value cases, the principles enunciated in
them apply equally to equal value claims. They establish the defence of "objective
justification" in equal pay claims, and cconomic factors as a material defence.

R Ihid. at 220-21.

2L Supra. note 289 at 40-41.

2 Supra, note 319 at 363.

L Supra, notc 313 at 397.

2. However. altention should be drawn to the House of Lords decision in Duke v. Reliance. [1988] |
C.M.L.R. 719 (H.L.) wherein the Court refused to construe the Sex Discrimination Act, 1975 in a
manner which would give effect to the Community obligation since Parliament had not passed the
amending Sex Discrimination Act, 1986 at the relevant time and the amending Act did not have
retrospective effect.  Accordingly, no remedy was available where there was no Parliamentary
activity. The decision in Duke v. Reliance was recently reaffirmed by the English Court of Appeal
in Webb v. EMO Air Cargo (UK.) Ltd.. [1992] LR.L.R. 116 (C.A.).
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(a) Bilka-Kaufhaus v. Weber Von Hartz: Objective Justification

Bilka-Kaufhaus v. Weber von Hart="* is a fundamental case wherein the European
Court of Justice established principles interpreting Article 119, indicating what constitutes
justification for indirect sex discrimination in pay under Community law.”® Briefly, the
facts were that an employer in the Federal Republic of Germany paid retirement pensions
to full-time employees; whereas part-time employees were only eligible for such pensions
if they had worked for the company for at least 20 years, including 15 years full-time
employment.’”’

At issue was whether indirect discrimination infringing Article 119 of the EEC Treaty
existed where an employer employing predominantly women cxcludes part-time
employees from benefits under its pension scheme although the exclusion affects
disproportionately more women than men. There were other issues, including whether the
disadvantage can be justified on the basis that the objective of the policy was to employ
as few part-time workers as possible.””

The Court held that if it were established in this case that a considerably smaller
percentage of women than men worked [ull-time, that the exclusion of part-time workers
from the pension scheme would violate Article 119 of the Treaty if considering the
problems women have in trying to arrange matters in order to work full-time, the measure
cannot be explained by factors excluding sex discrimination.”” If the enterprise can
prove that its pay practice can be cxplained by "... objectively justified factors unrelated
to any discrimination on grounds of sex ...,"** then there would not be a violation of
Article 119.

The Court found that the adoption of a pay policy excluding part-time workers from
its pension scheme, regardless of sex, could be justified by the employer arguing that it
seeks 1o limit the number of this type of employees if it is found that the means selected
to achicve this objective "... correspond to a real need on the part of the undertaking, are
appr()‘;zlriate with a view to achieving the objective in question and are necessary to that
end.""

If the national court determines that these three criteria are met, the fact that the
measures affect far more women than men does not suffice to conclude that there is a

Case 170/84 Bilka-Kaufhaus v. Weber von Hariz, [1986] E.C.R.1607 [hereinafter Bitka-Kaufhaus).
Supra, note 229 at 807.

Supra, note 325 at 1621.

thid. a1 1622-23 and 1626-27. The European Court of Justice applied the principles from the Court’s
judgement in Casc 96/80 Jenkins v. Kingsgate (Clothing Productions) Lid., |1981] E.CR. 911 to
these facts, since the practice in Bilka of granting occupational pensions only to full-time employces
is comparable 1o the practice in Jenkins of fixing a lower hourly rate of pay for part-time work than
for full-time work.

2 Ibid. at 1627,

W Ihid.

W Ibid. at 1631.
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breach of Article 119.™ This is the test of "objective justification” in indirect sex
discrimination. It is up to the national court to determine whether the grounds advanced
by the employer to justify a pay practice that applies irrespective of sex, but which in fact
affects more women than men, "... may be regarded as objectively justified economic
grounds."**

(b) Interpretation of Bilka in Great Britain: Rainey v. Greater Glasgow Health Board

The Bilka test of objective justification in indirect discrimination cases was first
considered in Britain in Rainey v. Greater Glasgow Health Board.™ In this case, a
prosthetist employed by the National Health Scrvice brought a "like work” claim under
the Equal Pay Act on the basis that her salary was lower than that of an earlier male
recruit. Her comparator had been recruited from private practice where salaries were
higher in order to establish a prosthetic fitting service. After the initial recruitment,
employees hired later were placed on a lower scale, whether they were male or
female.*”

The issue was whether the policy decision to offer private prosthetists the option of
entering the NHS at their cxisting salaries could constitule a material difference other than
the difference of sex between the two cases, thus constituting a defence under s. 1(3) of
the Act.® The NHS contended that its policy was created to ensure that enough
qualified prosthelists from the private sector would enter the service.™

Lord Keith of Kinkel stated that in a situation such as this where there is no issue of
intentional dircct or indirect sex discrimination, "... a difference which is connected with
economtic factors affecting the efficient carrying on of the employer’s business or other
activity may well be relevant."**

The court reviewed the European Court of Justice decisions in Jenkins® and Bilka-
Kaufhaus™ and concluded that in these cases the ECJ had established that the meaning
and effect of Article 119 "... would not exclude objectively justified grounds which arc
other than economic, such as administrative efficiency in a concern not engaged in
commerce or business."*"!

Y Ibid.

B Ihid. w1628,

¥ Rainey v. Greater Glasgow Health Board, (1987) 2 CM.L.R. 11 (H.L.).

M8 Ihid. at 11-13.

e Ibid. at 15.

¥ M. Weiner, "Fundamental Misconceptions About Fundamental Rights: The Changing Nature of
Women's Rights in the EEC and their Application in the United Kingdom” 31:2 (1990) H.LL.J. 565
at 591.

Supra, note 334 at 17.

1. Casc 96/80 Jenkins v. Kingsgate (Clothing Productions) Ltd.. | 1981} ECR. 911.

Mo Case 170/84 Bilka Kaufhaus Gmbh v. Weber von Hartz, |1986] E.C.R. 1607.

Supra, note 334 at 20.
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The House of Lords held that there is no reason to construe s. 1(3) of the Equal Pay
Act as conferring greater rights on workers than Article 119 and accordingly "...a relevant
difference for purposes of s. 1(3) may relate to circumstances other than the personal
qualifications or merits of the male and female workers who are the subject of
comparison." ™ Accordingly, Ms. Rainey’s appeal failed since the grounds put forth by
the employer were capable of constituting a material factor defence.™’

This decision has been criticised on the basis that its effect could be that employers
may gain efficiency at the expense of the female employees which the legislation was
designed to protect. However, since it does not appear that Bilka disallows this type of
justification, the decision is likely correctly decided in terms of Community law.**

(c) R.v. Secretary of State for Employment Ex Parte Equal Opportunities Commission

The issue of the locus standi of the E.O.C. to seek judicial review of a decision by the
Secretary of State declining to accept the E.O.C.’s contention that the U.K. is in breach
of its Community law obligations was considered in R. v. Secretary of State for
Employment ex parte Equal Opportunities Commission.™

In this indirect sex discrimination case, the E.O.C. took the position that the qualifying
conditions for unfair dismissal and redundancy payments for part-time workers under the
Employment Protection (Consolidation) Act 1978 are discriminatory. Since the provisions
provide far less favourable treatment for part-time workers than full-time workers, and
90% of part-time workers in the U.K. are women, the effect of the legislation is
discriminatory and conflicts with U.K. obligations under Community law. The E.O.C.
sought judicial review of the Secretary of State’s decision declining to accept that the
U.K. is in breach of its Community obligations in relation to the less favourable treatment
of part-time workers regarding the right not to be unfairly dismissed, the right to
compensation for unfair dismissal, and in relation to the method of calculating their
statutory redundancy pay.

The Court of Queen’s Bench held that the E.O.C. had a sufficient interest to have locus
standi. If the employment arrangements for a large number of part-time employees
operate in a way that creates improper discrimination and the Secretary of State wrongly
decides not to take steps to extinguish such wrongful discrimination, an issue of public
law is raised in which the E.O.C. has a sufficient interest to bring judicial review
proceedings.™® It was not necessary for U.K. women to wait for the European
Commission to proceed against the U.K. in the European Court of Justice.*’

B Ihid. at 20,

M Ihid. w22,

Y Supra, note 229 at 820.

R. v. Secretary of State for Employment ex parte Equal Opportunities Commission, [1991] LR.L.R.
493 (Q.B.).

Mo Ibid. a1 497.

B Ibid. a1 498.

s,
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The Court held that "pay" includes redundancy payments duc to the Barber*®
decision and held that payments of compensation for unfair dismissal also fall within the
scope of Article 119 and the Equal Pay Directive. With regard to the main issue, namely
whether the 1978 Act is lawful in requiring part-time workers to complete five years of
employment before qualifying for a redundancy payment, the court of Queen’s Bench held
that Article 119 of the EEC Treaty and the Directives had not been infringed. It held that
the Secretary of State had objectively justified the scheme, including the method of
calculating redundancy payments, despite evidence that more women than men were
affected by changes from full-time to part-time employment.™ The case has now gone
to the Court of Appeal.

(d) Enderby v. Frenchay Health Authority and Secretary of State for Health

The case of Enderby v. Frenchay Health Authority™ is a significant Employment
Appeal Tribunal case dealing with the material factor defence and indirect pay
discrimination. The case was recently referred to the European Court of Justice by the
Court of Appeal™' and raises issues of fundamental importance.

This was a test case supported by the Equal Opportunities Commission in which the
appellant argued that the European Law on unintentional indirect discrimination has been
misinterpreted by U.K. courts.”” The case is of interest for comparative purposes with
the Pay Equity Act provisions regarding permissable differences in pay once pay equity
is achieved which are due to differences in bargaining strength.

(i) The Industrial Tribunal Level

Briefly, Mrs. Clarke and Dr. Enderby, who were two senior speech therapists employed
by the National Health Service, claimed they were employed on work of equal value with
a male pharmacist and a clinical psychologist whose salary exceeded theirs by about
60%.** Dr. Enderby requested that her claim for equal pay be referred 1o an
independent expert so that a report comparing her work and her comparator’s could be
prepared. At the Industrial Tribunal, the speech therapists based their arguments on both
direct and indirect discrimination. and failed on both counts.

The Industrial Tribunal held that the relevant collective bargaining process did not have
sexual discrimination embedded within it with regard to speech therapists, and the
differences in pay related to such matters as qualifications, hours, type of work, and
responsibility.”™  Thus, the difference in pay was due to genuine material factors

B Barber v. Guardian Royal Exchange Group. |1990] LR.L.R. 240 (E.C.J.).

¥ Ihid. at 505.

W Enderby v. Frenchay Health Authority and Secretary of State for Health [1991] LR.L.R. 44 (E.A.T.)
[hereinafter Enderby v. Frenchay Health Authority).

- Enderby v. Frenchay Health Authority and Secretary of State for Health, 11992) LR.L.R. 15 (C.A.).

¥ Supra, note 350 a1 47.

¥ Supra, note 350.

¥ Supra, note 350 at 50.
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to sex, even if the women’s work was of equal value to their comparators. The main
material factor identified at the Tribunal level was the existence of different collective
bargaining arrangements for the groups, and it was not accepted that these arrangements
were tainted by sexual discrimination.’*®

Mrs. Clarke did not appeal. Dr. Enderby did not appeal against the finding that there
was no direct discrimination in the wage setting process, but appealed on the basis of
unintentional indirect discrimination on the basis of sex in relation to pay. The employer
cross appealed against the tribunal’s failure to hold that the pay difference was due to
market forces and was permissible under s. 1(3) of the Equal Pay Act.™

(it) The Appellant Speech Therapist's Argument

The appellant speech therapist’s argument in the E.A.T. was that a prima facie case of
unintentional indirect discrimination based on gender is established where a woman is
doing work of cqual value with her comparator, and where she is paid less than her
comparator and is a member of a group that is predominantly female, while her
comparator is a member of a group which is predominantly male. The difference in pay
is a "pay practice."™” It is this difference in pay which must be justified by an
employer. Accordingly, a collective agreement cannot justify a pay difference, even if
it is untainted by gender.

The appellant further argued that it was not necessary to show a requirement or
condition which must be satisfied by the woman before she can achieve cqual pay, since
the claim was made under the Equal Pay Act rcad with Community law so that the
principles in s. 1(1)(b) of the Sex Discrimination Act were irrelevant.*®

It was submitted that Section 1(3) of the Equal Pay Act, the material factor defence
clause, is irrelevant because it is not part of Community law, and conflicts with it.
Arguably, the only defence open to a respondent based on the Bilka-Kaufhaus case is
objective justification. In the alternative, it was argued that if a condition is required, in
this case it would be that Dr. Enderby would need to change her profession to that of her
comparator in order to earn the higher pay.*”

(iii) The Respondent Employer’s Argument
The respondent employcrs contended that prior to establishing a prima facie case of

unintentional indirect discrimination requiring justification, that the pay practice must be
analyzed and the term or condition identified which the woman must satisfy before she

[OLR

“*Pay Practice” cannot be indirect discrimination” (1991) LR.S. Ind. R.L.LB. 420 (8 March 1991) at
12

“No Indirect Discrimination Against Speech Therapists™ 36 E.O.R. 29 at 29.

Supra, note 350 at 51,

Ihid. s. 1(1)(b) of the Sex Discrimination Act, 1975 requires an applicant to show that a requirement
or condition had been applied to her when seeking to establish indirect discrimination.  Sce supra,
note 355.

o Ibid.
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can achieve equal pay. It must be shown that because she is a woman that she will be
unable to comply with it or will be less able to than a man in a similar position. It is this
condition which must be satisfied on Bilka principles. The employer argued that
collective bargaining and the collective agreement may provide justification for the whole
of the difference so long as they are not tainted by gender.*®

On appeal to the Employment Appeal Tribunal the employer argued that the difference
in pay of the pharmacists was due to market forces*' and that the Industrial Tribunal
had erred in rejecting this defence by holding that it did not justify the whole of the pay
difference.*”

(iv) Judgment of the Employment Appeal Tribunal

The Employment Appeal Tribunal dismissed the appeal and allowed the cross-appeal.
Wood, J. observed that the appellant speech therapists had argued that it is the pay
practice which they defined as the difference in pay which must be justified. The EAT
rejected this on the basis that the pay practice is instead a system that brings about a
difference in pay either by establishing a rule that is consistently followed or through a
contractual term. He rejected the submission that the result of the pay difference
constitutes the system or practice.’

The EAT stated that the language of s. 1(3), which provides the material factor defence,
is of "cause” not "result."** Wood, J. stated that the object of the U.K. and Community
statutory provisions "... is not a general wage fixing or elimination of wage differences
or to insist that every job should be the subject of a job analysis....""**

The Tribunal took the view that the legislation was not intended to disrupt the
established negotiating machinery which was untainted by gender in this case. The EAT
stated that if the appellants’ submission regarding collective bargaining were well-founded,
then in cach case where a tradc union represents a woman in negotiations, it could be
liable if it did not carry out a job analysis. The Tribunal noted that this could be
expensive and the employer might not agree with the analysis. The Tribunal observed
that the only difference it had been able to discern between the U.K. and the Community
was in procedure, and not substantive principles. The U.K. procedure is desirable because
of the expense of expert evidence, and the disruption to the business affairs of the
employer and to the negotiations of trade unions while the issuc of equal value is decided.
Under U.K. procedure, the "... test of causation and whether it nceds justification may be
examined upon the assumption that the work is of cqual value and before the issuc of
equal value is itsclf decided...."*

el Ihid. at 51.
3ol Ihid. at 52.
3 Ihid. at 46.
W Ihid. at 52.
ol Ihid.

tos. Ihid.

6. Ihid. at 59.
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The Tribunal rejected the primary submission and held that it was necessary to identify
a "factor”" which is neutral on its face that causes the disparate impact when establishing
a prima facie case of unintentional indirect discrimination. If this factor is not gender
tainted, no justification for it is necessary. It must be justified, however, if it is gender
tainted in that the woman is able to bring herself within the provisions of s. 1(1)(b)(i) and
(iii) of the 1975 Act. In this case, no causative factor had been shown.

It was held that collective bargaining and collective agreements are relevant to
justification, and if there is no gender tainting, they can explain and justify a difference
in pay.*” As well, the EAT ruled that once it has been proven that "market forces" are
genuinely material, this justifies the whole of any pay difference. In Wood, J.’s view, it
would be virtually impossible to determine what part of the wage paid is attributable to
market forces.'®

The EAT rejected the speech therapist’s alternative submission which was that the
condition in this case was that Dr. Enderby would have to become a pharmacist to obtain
the higher rate of pay, stating that this was a "mere truism.”** It concluded that Dr.
Enderby’s pay difference was due to her being differently qualified than her comparator,
rather than being due to her being a woman.”

(v) The Court of Appeal

On appeal, the Court of Appeal stated that the main issue in this case is whether the
employer has two lines of defence in satisfying s. 1(3) of the Equal Pay Act or one. If
there are two lines of defence, the employer would be able to state that there was no
discrimination because he did not seek to apply any condition or requirement for female
employees 1o meet, and even if there was such a condition, it was justified in the
circumstances. There is only one line of defence if Dr. Enderby is correct. On this view,
once it is proven that in practice a woman in a predominantly female profession receives
less pay or benefits than male comparators doing work of equal value, the employer must
prove that the disparity is justified.””"

The Court of Appeal held that the issue whether it is necessary to justify the whole of
the variation in pay in making a material factor defence or whether it is sufficient to
justify only a part required a reference to the European Court of Justice. In the
meantime, the Court of Appeal held that the Industrial Tribunal had incorrectly applied
a less stringent test of objective justification for the variation in pay than that set out in
Bilka. A further hearing must be held to consider the grounds for variation in accordance
with the Bilka test after the ECJ answers the questions in the reference.*”

L Ihid. at 62,

. "No Indirect Pay Discrimination Against Speech Therapists” (1991) 36 E.O.R. 29 wt 30.
Supra, note 350 at 60.

YO Ihid.

1 Enderby v. Frenchay Health Authority, [1992] LR.L.R. 15 at 20 (C.A.).

32 Ihid. at 22-23,
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The questions in the Reference ask for guidance regarding whether Article 119 requires
employers to objectively justify a pay difference between sex-segregated work of equal
value where the pay determination process does not discriminate on the basis of sex;
whether different collective bargaining processes can justify the difference in pay; and
whether labour shortages may be used to objectively justify the pay difference.’”

(vi) Concern Regarding the Judgment

The EAT has been criticised extensively for this decision. First of all, for the
assumption made in the case that U.K. principles on indirect discrimination law are
applicable in interpreting Article 119 of the EEC Treaty.”™ Secondly, the EAT decision
has been criticised for concluding that in a case of indirect discrimination that some
"factor” must be identified as the cause of the claimants’ lower pay. The implication in
the case that this "factor” does not require justification unless it is itself tainted by gender
is contrary to the definition of indirect discrimination which assumes that the condition
will be gender neutral. Arguably, it is instead the effect of the condition which may give
rise to indirect discrimination.”” Thirdly, the decision has been criticised for ruling that
collective bargaining and a collective agreement are relevant to justification and can
explain a difference in pay. This is because the onus is on the employer to prove that the
difference in pay is "objectively justified" by reference to business needs. Arguably,
collective bargaining is a subjective process and the right to equal pay for work of equal
value should not be bargained away.”®

The decision is also noteworthy in that the EAT held that a genuinec material factor
defence must be identified, and if necessary, justified in accordance with s. 1(1)(b) of the
Sex Discrimination Act, 1975. This is significant as it was previously thought that it
would be possible that Tribunals would accept the existence of the material factor in itself
as sufficient to defeat an equal pay claim.””’

Finally, concern has been expressed with respect to the conclusion that once market
forces are proved as a material factor defence, that the whole of the pay difference is
justified. This is because of a concern that market forces will be used as a defence and
enable employers to circumvent the ordinary requirements of proof.'™

The Court of Appeal decision is notable in that it confirmed that the employer must
provide objective justification for a pay difference where work is of equal value by
proving that the difference is appropriatc and necessary under the Bilka-Kaufhaus test.*”

¥ M. Rubenstein, "Highlights: January 1992" [1992] LR.L.R. 1 at 2.

. A. Komn, "Employment Law Update” 132:23 Solicitors J. 699 at 700.

715 "Pay Practice’ cannot be indirect discrimination” (1991) IRS Industrial Relations Legal Information
Bulletin 420 (8 March 1991) at 13.

Supra, note 368 at 32.

Supra. note 355.

Supra, note 368 at 32.

. M. Rubenstein, "Highlights: January, 1992" {1992] LR.L.R. | at 2.
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Obviously the principles to be established in the reference to the European Court of
Justice are of fundamental importance to equal value law.

D. CRITICISMS OF BRITISH EQUAL VALUE LEGISLATION
AND SUGGESTED AMENDMENTS

There are many aspects of British equal value legislation that can be criticized. The
Equal Opportunities Commission, which is the body charged with investigating complaints
regarding violations of the Equal Pay Act and the Sex Discrimination Act, 197530
published formal proposals to amend the Acts in 1990. Thc Commission’s legal adviser
has stated that the laws cause confusion and years of delay.™ 1In its report, the E.0.C.
stated that:

In our view the present legislation is ineffective for dealing with pay inequalities deeply rooted. often
unconsciously, in pay structurcs and collective agreements and is arguably an inadequate discharge by
the U.K. of its obligations undcr the Equal Pay Directive.™

The Commission noted that since the Amendment Regulations were passed, that on
average under 20 claims were decided from 1984 - 1989. The average time period for
a claim to go through the equal value procedure is seventeen months. The claims are
expensive to bring and Legal Aid is unavailable for representation at industrial tribunals,
although legal advice may be sought prior to the tribunal hearing. The cost and
complexity of claims has meant that claimants who lack representation by the E.O.C. or
a trade union are at a disadvantage.™

The E.O.C. made 29 recommendations for amendments to the legislation. The
commission proposes that a single act be passed which would combine the areas covered
by the Equal Pay Act and the Sex Discrimination Act with the requirements of EEC law.
The Commission is critical of the existing distinction that is made between the contractual
aspects of the employment relationship which are governed by the Equal Pay Act and the
non-contractual aspects which are governed by the Sex Discrimination Act.™

The other major proposals of the Commission include the suggestion that the material
factor defence should only be permitted after a finding of equal value has been made,
legislation should require that employees in the same employment as a successful
applicant doing similar work should be entitled to the same award, the employer’s job
cvaluation study should not bar an equal value claim, and abolition of the requirement that
a lribtlxr:al determine whether there are no reasonable grounds for an equal value
claim,™

Supra, note 228.

B. Clement, "Equal Pay Laws are *A Hell for Women'™ The Independent (16 Nov. 1990) 4.
Supra, note 23 at 2.

Supra, note 23 at 2.

Supra. note 23 at 19.

Supra. note 23 at 24-25.
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There are additional criticisms which may be made regarding the British legislation.
Those who are of the view that equal value claims should be extended to predominantly
female sectors where women are employed in low paid jobs,express concern that the equal
value claim depends upon locating a male comparator.™® This is similar to the concerns
in Ontario which led to the introduction of Bill 168 to add proportional value comparisons
and proxy comparisons for the predominantly female sectors.

As well, concern has been expressed that job evaluation to redress sex discrimination
in pay is gender biased, due to the perception that women’s work is "unskilled."*" This
is a concern when the cxistence of a job evaluation study commissioned by the employer
currently may act as a bar to an equal value claim.

It seems highly unlikely that a new unified act will be passed addressing the concerns
which have been expressed unless there is a change in government. The Conservative
government rejected the proposals of the Equal Opportunities Commission to introduce
new legislation on women’s employment rights, on the basis that voluntarism is
preferable. The vice chairman of the ministerial group on women's issues has stated that
the Government must weigh the cost to business and the damage to economic
competitiveness through new rules, against greater protection of employces.™

This was an issue during the recent national election campaign as both the Liberal
Democrats and the Labour party indicated that they favour introduction of new equal pay
and sex discrimination legislation.™ The Labour Party also proposes the introduction
of minimum wage legislation in Great Britain which has been a controversial issue.™”
However. since the Conservative party again formed the Government after obtaining a
majority in the April, 1992 general election,” it does not seem probable that any
amendments to strengthen or improve the legislation will be made.

IV. COMPARISON OF PAY EQUITY LEGISLATION IN ONTARIO
TO EQUAL VALUE LEGISLATION IN GREAT BRITAIN

As we have seen, the legislatures in Ontario and Great Britain have taken the policy
decision Lo enact legislation giving effect to the principle of equal pay for work of equal
value, free of sex discrimination. The Ontario Pay Equity Act states expressly in s. 4 that
the purpose of the Act is to redress systemic gender discrimination in compensation for
work performed by female job classes. Accordingly, since the assumption is made that
sex discrimination in determining remuncration is embedded in the system, the legislation
benefits women, and men only benefit to the extent they arc in female job classes which

¥ L. Drummond, "What is Law Doing for Women?" (1991) 175 Scolag 58 at 58.

- P. Kahn, "Uncqual Opportunitics: Women. Employment and the Law” in S. Edwards. cd.. Gender.
Sex and the Law (London: Croom Helm, 1985) 79 w 93.

. B. Clement, "Bottomley Rules out New Laws on Women's Rights” The Independent (4 Dec. 1991)
5.

. B. Clement, "Labour Attacked for “Tokenism® of Equatity Plans” The Independenr (3 March 1992)
4.

W P, Hosking, "Waging War on Minimum Pay"” The Independent on Sunday (2 February 1992) 6.

Wl R. Oukley, "Major Plans Reshuffle Today" The Times (11 April 1992) 1.
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receive pay adjustments. It is peculiar that a policy decision was taken to enact equal
value legislation in this way, since the possibility also exists for gender discrimination to
occur against men in determining pay, including benefits.”

In contrast, the legislation governing equal value claims in Great Britain provides that
both male and female employees are entitled to an equality clause securing equal pay for
work of equal value, without sex discrimination.™ In the writer’s opinion, the British
and Community law provisions are better than the Ontario legislation in that protection
against sex discrimination in determining remuneration is extended to both sexes. The
coverage of the legislation in both jurisdictions is similar, however, in that the Pay Equity
Act and Article 119 of the EEC Treaty and the Equal Pay Act, 1970 all require equal pay
for work of equal value, free of sex discrimination, in both the public (or state) and
private sectors.

With respect to the method of enforcement, the Pay Equity Act is unique among equal
value jurisdictions in that it requires employers in the public and private sector to achieve
pay equity. The burden is on the employer to implement pay equity plans and to make
pay equity adjustments until pay equity is achieved. In contrast, the legislation governing
equal value claims in Great Britain is "complaint-based" and the burden is on the
individual to prove equal value.™

Comparisons are made under the Pay Equity Act between male and female job classes.
This means that positions with similar duties, responsibilities, qualifications, recruiting
procedures, and compensation schedules are combined into a job class for purposes of
evaluating the job classes by a gender neutral comparison system. Pay equity adjustments
are then to be implemented for female job classes as necessary to achieve pay equity.

In contrast, the legislation in Great Britain operates at the level of the individual
claimant, who chooses a comparator whose work he or she thinks is of equal value to
their own work.” Any pay award achieved by the claimant is not required to be
extended by the employer to employees in the same establishment performing similar
work.™ From the perspective of extending the benefits of awards and settlements to
other employees performing similar work, the legislation in Ontario is better than that in
Great Britain.

Provision is made in the legislation in both Ontario and in Great Britain for employers
to conduct job evaluations. In Ontario, public sector employers and private sector
employers with 100 or more employees are required to evaluate job classes using a gender
neutral comparison system. They are then required to prepare and post pay equity plans.
Private sector employers with between 10 and 99 employees have the choice of following

For example. see The European Court of Justice decision in Casc C-262/88 Barber v. Guardian
Royal Exchange Group [1990] I.R.L.R. 240 (E.C.J.).

M- FEqual Pay Act (UK.). 1970, c. 41, s. 1(1).

¥ "Pay Equily in Ontario” (1991) 40 E.O.R. 22 a1 22.

¥ Supra, note 22 at 133,

o Supra, note 23 at 14.
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this procedure, or using instead systematic compensation practices to achieve pay equity
by the mandatory adjustment date.™’

In contrast, the legislation in Great Britain does not require employers to create an
analytical job evaluation system that is free of sex discrimination, although it may be wise
to implement one in order to create a bar to equal value claims.”™ Provision is made
for job evaluation since an independent expert’s report comparing the value of the
claimant’s work and the comparator’s work is required before a tribunal may rule on
whether the two positions are of equal value. Such a comparison does not generally value
the jobs throughout the entire establishment, but is limited to several positions which are
at issue.” Employers may introduce their analytical job evaluation systems in
evidence, but are not required to create such systems under the legislation.

The definition in Ontario regarding what constitutes an "establishment” in s. 1(1) of
the Pay Equity Act and the definition of the "same employment” in s. 1(6) of the Equal
Pay Act are similar in that they both rest on a definition of employer which involves the
concepts of ownership and control. Bill 168 would amend the Pay Equity Act so that pay
equity plans are assumed by new owners when businesses arc sold.

The definition of "pay” includes pay as well as benefits under the Pay Equity Act. Each
individual benefit has a value attributed to it, if possible, which is added to pay to form
the job rate. Accordingly, where a female job class has benefits of higher value than a
male job class, it is possible that no pay equity adjustment will be necessary for the
female job class. This would occur where, taken as a whole, the pay and benefits of the
female job class are at least cqual to the male job class job rate.

In contrast, in Great Britain the decision in Hayward v. Cammell Laird*® established
that pay and benefits are not to be considered as a whole when determining whether the
remuneration of a claimant is not less favourable than her comparator’s. The House of
Lords rejected the argument that an employer is not obligated to pay a woman employed
on work of equal value the same basic pay as her comparator when her remuneration is
not less favourable when considered as a whole.*"

The legislation is the same in both jurisdictions in that it is forbidden to lower wages
to comply with the duty to pay equally for work of equal value, free of sex
discrimination.”” Obviously, this is desirable from the perspective of an employee
making a claim. As well, the legislation in both jurisdictions is comparable in that each
permits exceptions to the requirement of equal pay for work of equal value. In Ontario,
the permissible exceptions include such matters as skills shortages causing a temporary
inflation in compensation, red circling, a gender neutral seniority system, and merit

Supra. notc 46 App. at 113-14.

W& “Pay Equity in Ontario” 40 E.O.R. 22 at 22-23.

Supra, note 23 at 6-8.

W Havward v. Cammell Laird (1988), 1.R.L.R. 257 (H.L.).

Wi pay Equity in Ontario” (1991) 40 E.O.R. 22 at 24.

W% See Defrenne (No. 2)., above and the Pay Equity Act. S.0. 1987, c. 34.s. 9(1).
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compensation plans. Further, once pay equity is achieved, s. 8(2) permits differences in
compensation between a female job class and a male job class if the employer proves the
difference is due to different bargaining strength.

These exceptions permitting disparities in pay between comparable male and female
job classes are similar to those permitted in Great Britain under the material factor
defence. However, Enderby v. Frenchay Health Authority'” raises the question of the
extent to which collective bargaining may constitute a material difference. In particular
it is not yet known whether a genuine material factor relied on, such as market forces,

must justify the entire pay disparity to succeed as a defence to an equal value claim.*”

The legislation in both jurisdictions is complex. The Ontario legislation will become
even more so in the event that Bill 168 is passed and proportional value comparisons and
proxy comparisons are included in the Act. The legislation in Britain is extraordinarily
complex, partly because it involves the application of European Community law. It is
also complex because of the provisions set out in the Equal Pay Act and Amendment
Regulations, particularly the elaborate system of defences available to employers in equal
valuc claims.

V. CONCLUSION

The legislatures in Ontario and Great Britain have made the commitment to the
principle of equal pay for work of equal value, free of sex discrimination. This
necessitates changing traditional pay structures in order to achieve this goal. The British
legislation is less interventionist in that the onus is on the employee to initiate a claim.
In contrast, the Ontario legislation places the onus on public sector employers and private
sector employers with 10 or more employees to achicve pay equity. Private sector
employers with between 10 and 99 employees have an option whether to post pay equity
plans, but those who choose not to post plans with between 50 and 99 employees must
achieve pay equity by January 1, 1993 and those with between 10 and 49 employecs must
achieve pay equity by January 1, 1994. Private sector employers with 100 or more
employees and public sector employers must prepare and post pay equity plans.

The legislation in both jurisdictions is complex. The procedures required to achieve
equal pay for work of equal value, free of gender discrimination involve considerable time
and expense. For example, the obligation to creaile pay equity plans and use gender
neutral comparison systems in Ontario involves considerable use of resources in terms of
time, since the traditional criteria used in evaluating work must necessarily be questioned
to ensure there is no sex discrimination. The claborate system of defences in Great
Britain and the provision for appeals through many levels of courts means that a claimant
must be extremely tenacious to receive an equal value award. The appeal system may
cause great expense on the part of employers, employees, and the state.

03,

Enderby v. Frenchay Health Authority, [1991] LR.L.R. 44 (E.AT.).
- “pay Equity in Ontario” (1991) 40 E.O.R. 22 at 25.
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There is an obvious response to the criticism that the legislation is costly in terms of
money and time. The tribunal in Webster v. Hoover plc. considered an employer’s
argument that the need to avoid damaging repercussive claims made indirect
discrimination justifiable, and rejected the submission, saying:

...The tribunal is very well aware of the fact that any award of cqual pay is likely to start off a
repercussive claim and that these repercussive claims can be potentially very damaging to an employer.
Nevertheless it seems to this tribunal that it would be outrageous if an employer were 1o be allowed 10
continue to act in a sexually discriminatory way simply in order to avoid disruption in his pay

system....'"

The tribunal went on to state that employers can avoid such a situation by instituting a
properly agreed non-sexually discriminatory job evaluation scheme.

Finally, the statistics reveal that the gender wage gap in both Ontario and Great Britain
is gradually decreasing over time, so that by 1989 women’s carnings were approximately
67.6% of men’s in both jurisdictions when the British gross weekly earnings figures were
used. The extent to which this is due to equal pay and equal value legislation is difficult
o assess. There is no doubt that the legislation is affecting the way that work is
evaluated and compensated in these jurisdictions, and from that perspective, their
proponents can certainly claim success. It remains to be seen whether the legislation in
Ontario and Great Britain succeeds in completely eradicating the portion of the wage gap
which is due to sex discrimination.

05, Webster v. Hoover plc 21.5.90; Case No. 5/1958/88 as quoted in "Equal Value Update” (1990) 32
E.O.R. 13 amt 22.



