LIMITATION OF ACTIONS IN TORT IN ALBERTA*
W. F. BOWKER}

The purpose of this paper is to examine the law of Alberta on the
subject of limitation of actions in tort; to see whether the law is uncertain
or unfair; and if it is, to suggest changes in the statute law.

Until 1935 this province had no general Statute of Limitations.! For
claims in tort, the English Limitations Act of 1623 applied. Thus, when
an action was brought against the owner of a car who ran down a
pedestrian, the Appellate Division in 1924 in Burd v. Macaulay? had to
decide whether the action was one of battery (four years) or an action
upon the case (six years). The Appellate Division held that the claim was
in battery and so was barred because the action was brought more than
four years after the accident. Indeed this problem still haunts the courts
of other provinces where the local statute is based on the Act of 1623.2

Statute of Limitations

However, this province in 1935 adopted a general Act* recommended
by the Conference of Commissioners on Uniformity of Legislation. This
was a great step forward. We are not concerned with those parts dealing
with claims relating to land or trusts, but solely with Part I, which
prescribes the periods for tort actions.

These are:

Section 5(1) . .. (¢) actions for defamation, whether libel or slander,
(i) within two years after publication of the libel or the
speaking of the slanderous words, or
(1) whenspedaldamageistheginoftbeacﬁon.thhm
years after the occurrence of such damage;
(d) acﬂons for

(i) trespass to the person, assault, battery, wounding or
other tury to the person, whether rzrislns from an
act or from negligence;
ii) Mse imprisonment
(1i1) mal!cious prosecution, or

(iv) seduction,
within two years after the cause of action arcse;
© “(tx‘;’mqupmm inj toneal cha ls wheth
or injury propertyor ttels whether
direct or indirect, and whether arising from an unlaw-

ful act or from negligenee. or
(ii) the taking away, conversion or detention of chattels,
zi)thin six 'g:an cafter theineathu:: A.n‘:t action arose . A
any other action not oranyother ctspedﬁally
provided for, within six years after the cause of action
therein arose.

The important point to note is that actions in negligence for personal
injury must be brought within two years, and actions for injury to real
property or chattels within six years, after the cause of action arose.

*This is a paper delivered at the Anntal Meeting of the l.uw Soelety of Mbem at
Edmonton on ist February 1962. The part on Amendments terclaims, and Third
Partleahnbnnn-wrﬂtmmdmmdedmdnr&mmhmdwmshne been made.
$Wilbur Fee Bowker, Q.C., B.A, LLB. (Alta.), LLM. (Minn.) Dean, Faculty of Law,
Unlvenlty of Alberta
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cNov &'ho Limitation of Actions Act, R8.A. 1938 cap. 177,
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Actions for assault, false imprisonment, malicious prosecution and
seduction do not require examination. As for defamation, it should be
noted that the Defamation Act of 1947 does away with the need to prove
special damage in any case. In addition it has special provisions requiring
notice before action against a newspaper or broadcasting station, and also
requiring that action against them be brought within six months after the
plaintiff learns of the defamation.?

There are several miscellaneous torts not specifically mentioned in
section 5, such as injurious falsehood, conspiracy, and inducing breach of
contract. It would seem that these may be brought within six years
under section 5(1) (j). The Supreme Court has held that an action for
adultery is within this provision.”

It is the action for negligence that raises most problems and this paper
will deal particularly with that action. In connection with the application
of section 5, there are three questions that must be considered:

(1) when does the cause of action arise?

(2) when does the time expire?

(3) what is a cause of action in tort as distinct from one in contract?

(1) Where the tort is complete when the wrongful act is done, as in
assault or false imprisonment, it is obvious that the cause of action arises
the moment the wrong is committed. However in the case of negligence,
the gist of the action is the damage and not the wrongful act. In almost
every case, there is some immediate damage, so for practical purposes the
action is complete on the day the defendant commits his negligent act,
and time begins to run from that day. It is hard to conceive of an
ordinary accident in which no immediate damage occurs, but if there
were, then time would run from the date when damage first arose. There
are other types of case, however, where there is an interval of time
between the wrongful act and the damage. For example, the defendant
wrongfully removes the support from plaintiff's land in 1956 and the first
damage, in the form of subsidence, occurs a year later. This is when
time begins to run and successive actions may be brought for successive
damage.! Another exceptional case is that of an employer who is
negligent in permitting dust or fumes to enter the air so that after a time
his employee’s lungs are infected. In this case time begins to run from
the damage, which may be long after the wrongful act. On the other
hand the damage may accrue before the employee is aware of the fact.
In that case time is running against him before he knows he has a cause
of action.* This is of course harsh on the plaintiff. However the problem
is not likely to arise in Alberta because these claims come under the
Workmen's Compensation Act.

(2) As to the expiration of the time for bringing action, the rule is
that the last day is the anmiversary of the day on which the cause of
action arose. Thus, if a personal injury were sustained on January 31,
1960 the writ could be issued on January 31, 1962 and still be in time.
One could argue that the last day is January 30 because in theory the

SRS.A. 1855 cap. 78, sces. 13-19.

eFediuk v. Lastivka {1959] S.C.R. 261.

The leading case is Darley Main Colliery v. Mitehell (1888) 11 A.C. 127,

sCartledge v. Jopling (1961] S All ER. 482. Comparc 24 Hals. (3 Ed.) page 223, note (b).
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plaintiff could have issued his statement of claim on the day of the
accident, and the Act says the action must be brought within two years.
Thus if one were to count the day of the accident, the last day would
be January 30. However the day of the accident is excluded and thus
the action may be brought on the anniversary.®

(3) Turning now to the question whether an action is in contract or
tort, this may be important in the case of personal injuries. The period
is two years in tort and six in contract. The problem could arise where
a person has a contract with another, (e.g. a guest at a hotel, a spectator
at a performance, a passenger on a train, or an employee), and is injured
through the negligence of that other. As a general rule he can base his
claim on contract or tort, but where it becomes necessary to classify his
action the cases say that his action sounds in tort because the obligation
to take care arises under the common law and not under a provision
in the contract. Thus he should bring his action within two years. The
problem however has rarely arisen.'

In England, Parliament removed any doubt when it amended the
Limitations Act in 1954 to provide that all action for personal injuries
shall ‘be brought within three years whether the duty arose under a
statute or contract or independently of either.!

One reason why there are comparatively few cases interpreting the
tort provisions in the general Act (in addititon to the existence of the
Workmen’s Compensation Act already mentioned) is the existence of
special statutes which are not only considerable in number, but more
important, very wide in their scope. On ordinary principles of con-
struction, a special act prevails over a general one, and in Alberta this
principle is set out in the Limitations Act itself.

It provides:

Section 5(2). “Nothing in this gection extends to an action where the time for
bringing the action is by statute specifically limited”.

Vehicles and Highway Traffic Act

The first of these special provisions is section 131 of the Vehicles and
Highway Traffic Act.!* It was enacted in 1941 and has its counterpart
in Ontario and the other wectem provinces,

“(1) No action shall be b t against a person for the recovery of damages

occasioned by a motor v e, after the expiration of twelve months from the
time when the damages were sustatined”.

(2) [lapse of time {5 not a bar %0 a counterclaim or third party proceed in

;::t of damages occasioned in the same accident) P ings
(3) [repealed]
(4) Lthe court may extend the time a further twelve months where the action
brought against the registered owner and it later appears that he was not

the actual owner]

Is there any good reason for a shorter period in the case of automobile

ommnvpmmnmnmmm Three cases, all from Ontario, are on a statute
providing tha

t no sction shall be houhtcilerdxmonths. 'n\uuemtlunmeul'

ulmmﬂmmeuuonmusthehn t twithin six months. Switzer v. Kaohn
IMI 4 D.L.R. 232; Brown v. Croucher mm 4 D.L.R. 219; Dormer. v. Sumner [1034)
After this paper Was given, two students called my attention to sec. 18Q)) (k)
melnurprouﬁouAct.lm cap. 32 which puts the rule in statutory form.
10Puls v. Bulman Bros. [1833) 3 W.W.R. 485 (Man.); Stewart v. Maritime Klectric Co. [1952]
2 D.L.B. 217 (PEL).
11Law Reform (Limitation of Actions Ete.) Aect 1954 (2 & 3 Eliz. 2, cap. 38 sec. 3(1)).
13R.S.A. 1935, cap. 356; am. 1959, cap. 93, sec. 38.
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accidents than for negligence actions generally? I doubt it, but will leave
the question here.

Three important questions arise under sec. 131:
(1) When does it apply?
(2) When are damages occasioned by a motor vehicle?

(3) Is a plaintiff under disability (from infancy or unsoundness of
mind) bound by the section?

(1) This special limitatjon was first placed in Ontario’s Highway
Traffic Act in 1923. During the first few years the courts of Ontario
tended to construe it narrowly. The Court of Appeal held in 1926'* that
it is confined to actions for the recovery of damages for a violation of the
Act and does not apply to a common law action, e.g., where a passenger
sued a tax company for injuries when the driver negligently closed the
door on her hand. The same court held in 1928 that the section would
not apply if the vehicle were not on the highway.* In that case, the
plaintiff on a sidewalk was struck by a bale of hay carried on a truck
which was on a highway. The court held the section to apply.

The tendency to construe the section narrowly came to an end with
Dufferin Paving Co. v. Anger.)® The words in the section should be
given their natural and ordinary sense. Thus they apply to an action for
damage done to a house by vibrations caused by trucks passing along the
highway. The case also says by way of dictum that the section would
apply where the plaintiff has a contract with the defendant, for example,
where the plaintiff is a passenger in a taxicab. In 1959 an Ontario judge
held that the section is not confined to accidents on a highway but applies
to one on a farm.}*

In Alberta, the only reported case on this problem is Northern Alberta
Dairy Pool v. Strong.)™ The defendant was a carrier who conveyed by
truck a cargo of cheese owned by the plaintiff. A fire broke out en route
thanks to a faulty carburetor, and then a second fire of unknown origin.
The cargo was destroyed. Action was brought more than a year later.
The defendant pleaded section 131, Milvain J. held that the action was
against a common carrier on its common law liability and that the
section does not apply. He thought it inconsistent that a common carrier
using horses would be subject to a longer period than one using a motor
vehicle, and distinguished Dufferin Paving. The point seems to be de-
batable. One can think of other cases where the time limitation does
vary with the vehicle. Certainly if a carrier of passengers operates a
stage coach as well as a motor bus, the periods are different where a
passenger brings action for negligence.

(2)  The second ground of decision in Strong brings us to the second
question—when are damages “cccasioned” by a motor vehicle? Mr.
Justice Milvain held (and this may be the real ground of the decision)
that the damage was not occasioned by the motor vehicle but by the fire,
and its origin was unknown. With respect, this ground for the decision
seems sound.

11Harls v. Yellow Cab. Co. [1024] 3 DL R. 2.

uHul\u v chuu {1928] 2 D.L.R. 176.

10(1940] 8.

ane v, Ncym (1959] O.W.N. 29.
nuuo) 3 WW.R
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There are a number of cases from other provinces on the meaning of
“occasioned”.’* Damages are not occasioned by a motor vehicle where
its owner claims for damages to a vehicle against a person who had left
a boulder on the road*® or who had allowed his horse to get on the road.*
The defendant cannot successfully invoke section 131. The damages were
occasioned not by the car, but by the boulder or horse and were
occasioned to the car. In several cases the owner of a car had lent it to
another who damaged it by running it off the road. In an action by the
owner against the driver for the damage to the car, the defendant cannot
obtain the benefit of the section;** nor can a bailee who has improperly
let someone else drive the car and that person is in a collision.**

What then is the position where the passenger in a car brings action
against the driver who has been in collision with a train? In an early
case, Riddell J.A. said that the damages were not occasioned by a motor
vehicle at all, but by the locomotive which was enabled so to occasion
them by the negligence of the driver.?* On the other hand the Sask-
atchewan Court of Appeal has applied the section in similar circum-
stances.?* The later view seems preferable. Indeed where the car hits
a cow, or train, it seems correct to say that if the owner of the cow or
train were to counterclaim against the owner of the car, he could invoke
the section as a defence to the counterclaim.

Sometimes it is said that “occasioned by a motor vehicle” means
“occasioned by the driver of a motor vehicle”. However, the driver
cannot invoke this interpretation where the owner of the vehicle brings
action against him for damage to it.

(3) The question of disability from infancy or unsoundness of mind
is not difficult. Sec. 5(2) of the Limitations Act, already quoted, says

“Notbinginthusecﬁonextendstoanacnonwheuthedmeferbﬂngingthe

action is specially limited by statute.”

Section 8 says that a person entitled to bring an action for tort under
section §(1) may do so within two years after the disability ceases.
Since an action within section 131 of the Vehicles Act is outside section
5(1) of the Limitations Act, it seems clear that section 8 does not apply
in favour of a plaintiff whose action is within section 131. Time runs
against him immediately. The Court of Appeal of Saskatchewan has so
held,?® and the Limitations Act and Vehicles Act are for present purposes
the same in both provinces.

It might be noted that British Columbia'’s equivalent to sec. 131 has
its own disability provision enabling an infant to bring action within a
year of reaching twenty-one.?®

Municipal Acts
In Canada, municipal statutes often give the municipality the benefit
of a short period in actions for damages caused by breach of the statutory

15For a definition see Harris v. Yellow Cab. Co., note 13 at 233,
10Lasby v. Everall Engineering Co (1960) a%.yw.n. 335 (Sask.).

20Bonany v. Gre: )23 D $91 (

21Biggs v. Baker ) $ D.LR. 612 (Ont.); MclLennan v. Cotter (1960) 30 W.W.R. 127
{B.C.). Hockin v. Barber [1850] 2 W.W.R. 308 (B.C.) is wrongly dectded.

3:McCabe Grain Co. v. Achtzener (1958) 24 W.W.R. (

13Bizeau v. C.N.R. and Aziz (1926) 4 D.L.R. 1066
2Worsiey v. Hamilion (1960) 33 W.W.K. 3.
O
46The section appears In Schartner v. Yoski (1957) 26 W.W.R. 26.
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duty to repair highways. Our City Act imposes a one-year period and
expressly extends its benefit to officials, employees and agents of the
City. Notice of the claim must be given in sixty days (twenty-one in
snow and ice cases), but notice is not required in the case of death of the
person injured or where there is both reasonable excuse for failure to
give it and no prejudice to the City.**

There is a separate section, 695, for negligence claims.?* It is generally
the same as the non-repair section. The main difference is that it does
not specifically apply to an action against a servant or official of the
City. Yet it says, “no action shall be brought” for injury or damage
alleged to be caused by the City, its officials, employees or agents. This
raises a nice question in statutory construction. A similar section has
been applied in favour of a street car conductor who was joined with
the City as defendant?* However, in the recent case of Herdink v.
Calgary*® the Appellate Division held that a bus driver employed by the
City and joined as a defendant is not within section 685 and therefore
cannot invoke the plaintiff's failure to give notice. The judgment points
out that unless the section were confined to actions against the City, it
would literally apply in favour of an employee who is negligent outside
the course of his duties.’®

The most startling provision in the City Act, and one which was the
subject of two decisions in 1961, (sec. 453) will be discussed later in
connection with the Public Officers Protection Act.

Under the Town and Village Act, the only special limitation provision
is in connection with the duty to keep streets in repair. In that case
notice must be given within one month, and action brought within a
year after the cause of action arose.® The provisions for excusing
‘notice are like those in the City Act. The position of Municipal
Districts is the same, save that the action for non-repair must be brought
within six months.?? The Municipal Districts Act applies to counties.®
This means that actions in negligence, except for non-repair, are within
the general limitation act or any other Act that may apply instead. In
fact a municipality is a public authority,’* so where its own Act is silent
it is entitled to the benefit of the special provisions of the Public Officers
Protection Act.** This Act can conveniently be examined now.

Public Officers Protection Act

It provides:

Section 2(1) Notwithstanding anything in any Act or in the Consolidated Rules
of the Supreme Court, where an action, prosecution or other proceeding is
commenced in the Province against a person

(a) for an act done in pursuance or execution or intended execution of his
duty as a public officer, or
:&8%’8&. cap. 42, secs. 697-99.

20Clayton v. MeNeill’s Taxi, et al, [1948] 3 W.W.R. 218.
30(1062) 87 WWR. 4. The § t was
the judgmen

reported after this paper was presented. It

reverses the t of Edwards D.C.J. at the trial; (1961) 35 W.W.R.

30sThe lesgisla amended the City Act (1962 Chap. 7) to bring within the
: l:n oyee acting tn the course of his duty. Thus Herdink v. pary 18 no

w.

1R.S.A. 1955, cap. 338, sec. 271.

3IR.S.A. 1855, cap: 250. secs. 240, 242.

$3County Act, RS.A. 1955, cap. 64, sec. 28

aeBradford v. Myers [1916] A.C. 242.

o
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(b) in respect of an alleged neglect or default in the execution of his duty or
authority as a public officer, or v

the provisions of this Act apply.

(2) An action, prosecution or proceeding mentioned in subsection (1), does not

lie and shall n:t be instituted @,

(a) unless it is commenced within six months after the act, neglect or default
complained of, or

(b) where there js a continuance or injury or damage, within six months after
the ceasing thereof,

(7) This Act does not affect any proceeding by a department of the Govern-
ment against an authority or officer or a uty, town, village, county or
municipal district.

This Act is based on the English Public Authorities Protection Act
of 1893 (repealed in 1954) and is found in a number of the common law
provinces. It does not define public authority or public officer and this
alone creates grave doubts as to whom it applies. In Alberta a city
policeman®® and a member of the R.C.M.P.*' have been held to be
public officers. In Halpin v. Reginam®® a truck driver for a Dominion
experimental farm was denied the benefit of the Act. There may how-
ever be an implication in the judgment that he was a public officer, for
the emphasis is on the fact that he was not engaged in the execution of
a public duty when he committed the negligent act. Elsewhere, school
boards and teachers, public hospitals and a variety of municipal and
Crown officials and servants, even unto a private in the army, whose
duties were to drive a truck,” all have been held to be within the Act.
Our Appellate Division has held that a man working with his tractor on
a highway under the supervision of a district engineer of the Depart-
ment of Public Works is not a public officer.® This case suggests that
the Act is confined to public officers who exercise a degree of respons-
ibility or control, though in the case of the army private, the English
Court of Appeal rejected this test.

A question that has not arisen in Alberta relates to the limitation in
an action against the Crown under the Proceedings Against the Crown
Act* enacted in 1959. That Act specifies no period. In my opinion,
the Public Officers Protection Act applies.*®

Two recent cases from Calgary disclose a curious situation mention-
ed earlier in connection with the City Act. Part VII of that Act is
headed “Public Utilities” and section 438 makes it clear that the City
is liable for damage caused by the negligent operation of its utilities.
In the first case, Harvey v. Calgary,® the plaintiff was injured when he
touched a live electric wire belonging to the City's electric distribution
system. His action was commenced within a year, but after six months.
Theds City invoked section 453 which is near the end of Part VII and
reads:

“The City, its officers, agents and servants, shall be deemed to have the like

3aKellie v. Calpary (1951) l WW.R. (N.S) 691.
atCobblc v. Mills [1947) 2 W.W.R. 790
38(1955) 14 W.W.R. 485,
soReeves v. Deane-Freeman [1953] 1 All ER. 461.
cc&mm v. Cmcdm Coachways [1850) 2 W.W.R. 1217,

411959 cap &3,
«*The Crown Proceedings Act, 1947 (lmv) sec. 30(2) said that “uoth%mh shall
udice the right of the Crown to rely upon the law relsting to the tation of time
proceedings against public authorities”. This provision was repealed when
thc Public Authorities Protection Act was repealed 1n 1854 (note 11, supra).
3(1961) 35 W.W.R. 686.
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protection in the exercise of its and their respective offices and the executxon

of its and their duties as public officers have under the laws of the Province.”
From this the City argued that the Public Officers Protection Act applies
to actions relating to utilities, Milvain J. found for the City on the
merits, but went on to express the opinion that section 453 brings the
Public Officers Protection Act into play where the action relates to
utilities.

In the later case of McGinn v. Calgary, decided by Cairns, J. on
December 29, 1961, the plaintiff was injured by a city bus and the
action like Harvey's was brought within the year but after six months.
His Lordship held that the limitation provisions in the City Act provide
a go?lete code for negligence actions and that sec. 453 does not over-
ride them.

Time does not permit an analysis of the two judgments, but if the
view of Milvain J. is correct, sec. 453 should be repealed forthwith.

The foregoing account shows that it is very -hard to determine who
is a public officer. In connection with school boards and teachers, it is
probable that plaintiffs and perhaps school authorities as well over-
looked the fact that boards and teachers are public authorities,** and this
may be the reason why the School Act was amended in 1952 to provide
that the board, officers and teachers “shall be deemed” to be public
officers.

Even when a defendant is found to be a public officer he is entitled
to the protection of the Act only for an act done in pursuance of his duty
as a public officer or in respect of neglect in the execution of his duty
or authority as a public officer. If the act is not done in pursuvance of
a duty, but merely in execution of an incidental power then he does not
have the benefit of the Act.**

Sometimes the action is not for negligence but for some other tort
such as assault, or false imprisonment. In these cases the courts refuse
to give the defendant the benefit of statutes like our Protection Act if
the defendant’s act is completely outside his duties or is done in bad
faith.¢*

Another feature of the Act is the short period for bringing action—
six months. In no other important limijtation provision in Alberta is
the period less than a year.

Finally, section 2 says, “Notwithstanding anything in any Act or
in the Consolidated Rules of the Supreme Court . . . the provisions of
this Act apply.” Being a special Act, it would clearly prevail over the
Limitations Act even without the “notwithstanding” clause, but serious
problems are created when there is another special statute such as the
Vehicles Act, and others I shall mention later.

¢4 (1982) ST W.W.R. M4.

«3Griffiths v. Smith [1941] A.C. 170.

sOR.S.A. 1935, cap. 297, sec. M9.

uEG Brcd!ovd v. Myers, note M: Halpin v. Reginam, note 33; McGonegal v. Gray [1952)

«cnaput v nomain {1935] S.C.R. 83; Lamd v. Benoit [1959) S.C.R. 321; Roncarelli v.
Duplessis [1859) B.C.R. 1 'rhen cases are under Quebec statutes that either require
notice before suit or that shorten the time. For & Saskatchewan case on false imprison-
ment, see Beatty v. Kozak llml S.C.R. 117,



LIMITATION OF ACTIONS IN TORT . 49

Fatal Accidents Act

The next statute with its own special period is the Fatal Accidents
Act which allows one year from death.*

The first situation that requires consideration is this. The victim of
the wrongdoer’s negligence dies before his action in negligence had
expired under the applicable statute which would be either the Limita-
tions Act, the Vehicles & Highway Traffic Act, a municipal Act, the
Public Officers’ Protection Act or some other special act. Now if
the action under the Fatal Accidents Act is brought before that period
has expired, no possible question arises. However it may expire within
a year or even a week of death. Does this mean that the defendant can
raise as a defence the original statute so that the plaintiff in the Fatal
Accidents Act is barred after the period prescribed by the original
statute has passed even though the action is brought within a year of
death?

In genersl, the answer is no. As long as the victim's action was not
barred when he died, his dependants have the year given them by the
Fatal Accidents Act. They had no cause of action prior to death and it
would be unreasonable to say that time was running against them before
their cause of action arose. The Privy Counc:] so held in Gentile v. B.C.
Electric Railway.®

One might argue that a provision such as section 131 of the Vehicles
Act, which is very wide in its terms, leads to the opposite result, but I
submit it does not. The only Act that might operate as a bar after its
original period is gone is the Public Officers Protection Act for it applies
“notwithstanding any other Act” and the six months’ period runs from
the wrongful act. If this is the effect then the one-year period of the
Fatal Accidents Act is seriously curtailed, and indeed it is'barred from
the beginning where the victim survived over six months.

Next we shall consider the position where the victim's cause of action
was barred before he died. In that event the clear inference from
Gentile is that the Fatal Accidents action is out of time. The Act says
action may be brought when death “has been caused by such wrongful
act, neglect or default as would if death had not ensued, have entitled
the injured party to maintain an action and recover damages in respect
thereof”. It has long been settled that the dependant's action fails if
the deceased himself had obtained judgment or given a valid release,
and the same applies where his action was barred before he died.
Anglin J. stated in B.C. Electric Ry. Co. v. Turner—"

“T find no satisfactory ground of distribution between the extinguishment of the
cause of aeﬁon by the injured man by an accord and satisfaction, evidenced by

a release, and its extinguishment by the recovery of a judgment upon it or the
expiry of a perlod of limitation”.
Trustee Act

At common law an action in tort (with an exception not relevant
here) came to an end with the death of either victim or tortfeasor. In
1886 Ontario abrogated this rule by an amendment to the Trustee Act

4OR.S.A, 1985, cap. 111, sec. 5.
50[191¢] A.C..1034; also Venn v. Tedesco [1928] 2 K.B. 227,
31(1914) 49 S8.C.R. 470 at 496. See also Willlams v. Mersey Docks [1905] 1 K.B. 804.
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that provides for survival of actions in tort. Our Trustee Ordinance of
1803** follows the Ontario Act. Until the House of Lords decision in
Rose v. Ford*® these survival provisions were rarely invoked. Since
then they have been used by the representative of a victim mainly in
connection with damages for loss of expectation of life—a claim incident.
ally that is no longer admitted in most provinces.

England followed Ontario’s lead in 1934 and now all the common law
provinces have provision for survival of actions in tort, most of them on
either the Ontario or English model, but with a variety of limitation
provisions. At present the Conference of Commissioners on Uniformity
of Legislation is in the process of preparing a model survival Act.

In the meantime, section 32 of our Trustee Act says that where the
victim dies, action by his estate against the wrongdoer must be brought
within a year of his death; and section 33 says that where the wrongdoer
dies, the :li:.:tim’s action against his estate must be brought within a year
of his dea

One point on which I have found no direct authority, but which seems
clear, is that the action does not survive if the claim was barred under
the applicable limitation statute at the time of the death, whether it
be of victim or wrongdoer.**

The question that has caused difficulty is whether the period in the
Trustee Act prevails over that in another statute that prima facie applies.
Where the law, either common or statutory, provides for survival of
right of action and there is no special time limit then the general limitation
act applies. If one turns to our Limitation Act, he will find that it does
not mention the death of a claimant. In other words time continues to
run as though the claimant were still alive. An obvious example is that
of an ordinary debt. On the other hand the Act does provide for the case
of the death of a person against whom a claim exists:

Section 5(3)—~Where a person has a claim against the estate of a deceased person,
and the claim was not barred at the date of death of the person under the
provisions of this Act or any other Act limiting the time within which an action
could be brought, an action may be brought to recover the amount of the claim
(a) within the time otherwise ted for the bringing of the action, or
(b) within two years from the date of death,
whichever period is the longer.

This certainly shows a generous policy in favour of plaintiffs who bring
action against an estate. It also shows, from the words I have put in
italics, that it can apply to other statutes that impose a limitation. Yet
I have found no case in which the italicized words have been applied.
Section 5(2) quoted earlier says that section 5 does not apply to claims
specially limited under other statutes, but surely 5(2) should be read
subject to 5(3).

Returning now to the Trustee Act it is clear that its limitation
provision in section 33 prevails over those in the general Act. Thus in
an action in negligence for starting a fire, and where the wrongdoer died
five months later, an action brought against his estate sixteen months

stNow The Trustee Act. R.S.A. 1955, cap. 6.
33(1937] A.C. 826.

seln Airey v, Airey (1838) 2 All E.R. 571 at 578 the English Court of Appeal expresily Jeft
the question open.
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after his death was out of time.>® It is submitted however that had the
Trustee Act not contained its own limitation, the italicized words in
section 5(3) would have applied and the action would have been in time.

The real difficulty arises where section 32 or 33 of the Trustee Act
comes into competition with another special provision. Section 131 of
The Vehicles Act is a conspicuous example. Let us consider first the
case where the wrongdoer dies and the victim brings action against the
estate, and then the converse case, where the victim dies and his estate
brings action against the wrongdoer. (There is also the case where both
have died and the action is between the two estates. This situation is
mentioned at the end of this section.)

(1) In the Ontario case of Dressel v. Glaser™ the accident occurred
on September 22, 1951. The wrongdoer died on October 16. His ad-
ministrator was appointed on October 15, 1952 and action was commenced
the next day. Needless to say, the defendant relied on the Vehicles Act
and the plaintiff on the Trustee Act. In finding for the defendant the
Court of Appeal said the Trustee Act “does not have the effect of taking
away a defence which the deceased would have had if he had been
living at the time of the appointment of the executor or administrator.
Thus it does not operate to deprive the executor of the right to set up
the defence the deceased would have had by virtue of [sec. 131 of the
Vehicles Act]”. The judgment adds that the Trustee Act is general
legislation and the Vehicles Act is special.

(2) In the Alberta case of Scott v. Thompson®* the Appellate Division
had to consider the converse situation. The accident occurred on
November 22, 1952. The victim died on November 27. His executor
brought action on November 24, 1953. Again the defendant relied on the
Vehicles Act and the plaintiff on the Trustee Act. The Court pointed
out that the Trustee Act says the victim's representatives may maintain
an action for tort or injuries to the person in the same manner and with
the same rights and remedies as the deceased would if living have been
entitled to. The reasoning them seems to be that had the victim himself
been the plaintiff, his claim would have been barred and that his estate
is in no better position.

These two judgments do not give effect to the one-year provisions
that the legislature specifically placed in the Trustee Aect when it provid-
ed that tort actions should survive. It is respectfully submitted that it is
only by virtue of the Trustee Act that the action can be brought at all,
and that when that legislation is invoked its own limitation period
accompanies it. This was the reasoning of Lord J. in a British Columbia
case.’®

A similar issue could arise where the representative brings action
against a city or a public officer. On the reasoning of Scott v. Thompson,
the City Act or Public Officers Protection Act would prevail, to the
defendant’s benefit.

As to the possibility of a conflict between the Trustee Act and the
Fatal Accidents Act, I have been unable to construct one. The 1960

Snyder v, Pmlel“(l”’) 28 W.W.R. 4.

1D
3t um‘ W.R. 288.
ssSkobel v Mcbouu (1959) 29 W.W.R. 26
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amendment to the latter’® puts beyond any doubt the right of the
dependants to bring action against the wrongdoer's estate no matter
which of the two dies first. It seems clear on the Gentile principle
that the Fatal Accidents Act governs, and the fact that the wrongdoer
has died, whether before or after the victim, is immaterial.®

The only problem I can imagine in a case of this kind arises entirely
within the Trustee Act. Suppose now victim and wrongdoer are both
dead, but that they died at different times. In a claim under the Trustee
Act, e.g. for loss of expectation of life does section 32 apply or section 33?
In other words does time run from the victim's death or the wrongdoer’s?
Of course if the deaths arose out of a car accident then Scott v. Thompson
says the Trustee Act does not apply anyway. Assuming it to apply, the
reasonable rule would seem to be that time would begin to run under the
Trustee Act from the death of the one who died first.

Medical, Dental and Hospital Acts

The Medical Profession Act says that no physician “is liable to an
action for negligence or malpractice . . . unless the action is commenced
within one year from the date when the professional services complained
of terminated”.®* Apart from verbal differences the Dental Association
Act is the same.”® The notable feature of these Acts, which are not
unique to Alberta, is that time runs from the date when the physician’s
services relating to the matter of the complaint came to an end.

Usually this is the last day on which the physician attended the
plaintiff in connection with the complaint that later becomes the cause
of action.®

These provisions operate harshly against the plaintiff in a case where
the negligence is not manifest for over a year after the patient has ceased
to attend. This can occur where an object like a sponge has been left
in the patient’s body after an operation. In an Alberta case the object
was not discovered until five and a half years later. However the
plaintiff had consulted the defendant about the pain in her abdomen
shortly before the discovery, and he assisted in the removal of the object.
McLaurin C.J.T.D. held that the action was in time.

It will be noted that these provisions extend to malpractice as well
as negligence so it is suggested here that they apply where there is an
unauthorized operation, usually called “medical assault”.*

The Hospitals Act says that actions against an approved hospital
must be commenced within one year after the cause of action arose.*’
I know of no reported case on this section. Where the patient has died
after an interval of time, a problem could arise as to whether his

301960, cap. 81.

oolf this is correct then the result is the same as that reached by Locke and Cartwright
JJ., the only mesmbers of the Supreme Court ! Cmdu who found it necessary to deal
with the point in Calrney v. McQueen [1856] S.C.R. 585,

#10n further reflection it seema equally reasonable to say that the mmua (the victim's
esuu) shou'd .t'!'e sllowed a year from the death of the one who died last. 1 know of no

en the
B*R.S.A. 1988, cap. 198, lec 82
o3R.S.A. 1855, cap. 82, sec

asTown v. Archer (lM) .R. 383.
fglithd o Mo oLl P e, "
v. ves some Suppo;
Middleton JJ.A.; Marshall v. Cum (39331 3 D.L.R. 260 (NS. p:ubn:gﬂ?, Winn

|H
v. Alexander llﬂbl OW.N 238; Donisteel v. Bateman [1945) O.W.N. 163,
GIR.S.A. 1953, cap. 147, sec. 19.
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representative is entitled to one year from the death or whether he is still
bound by the Hospitals Act.

One argument, perhaps fanciful, that a hospital (at least a municipal
one) might raise is this. A hospital is clearly a public authority and
therefore is entitled to the benefit of the Public Officers Protection Act.
It is true that Hall, C.J.Q.B. in Saskatchewan has held that hospital
legislation is special and prevails over the more general Protection Act,®
but our Protection Act has its “notwithstanding” clause, and perhaps a
hospital could persuade the court to apply it.

The Calgary Hospital Board Act® gives to that Board the benefit of
the limitation provision in the City Act, including the requirement of
notice.

Amendments, Counterclaims, Third Parties

A judge may at any stage of the proceedings allow either party to
amend his pleadings.’”® There is no need here to examine in detail the
principles on which the courts exercise their discretion to permit amend-
ments, Generally one can say they do so freely. We are concerned
solely with the situation where a plaintiff seeks an amendment that sets
up a new cause of action and does so at a time after that new cause of
action is barred. The leading case of Weldon v. Neal™ holds that such
an amendment should not be permitted. The defendant should not be
deprived of the benefit of the Statute of Limitations.

Sometimes it is hard to determine whether an amendment in fact
sets up a new cause of action. Where the action is for damage to a
vehicle and an amendment is proposed after the lapse of the statutory
period to include a claim for personal injuries,” or loss of employees’
services™ or where the plaintiff wants to make an allegation of wilful
and wanton misconduct™ it has been held that all of these set up a new
cause of action.

In a number of cases under the Fatal Accidents Act the statement of
claim has been defective in not setting out all the facts required to show
a cause of action. In Saskatchewan,” Manitoba,™ and England™ the
Court has taken a strict view and refused to permit an amendment
after the statutory period. Our Appellate Division took a more lenient
position, where the plaintiff had omitted to state that she brought action
as administratrix.™ She was allowed to make the amendment,

Saskatchewan has a provision in the Queen’s Bench Act® expressly
enabling the Court to permit an amendment even though the statutory
period has passed, provided the amendment does not involve a change of

csMacArthyr v, Sask. Cancer Comm. (1838) 27 W.W.R. 152.
001854, cap. 7, see. 4.

10C.R. 189: rules 189.203 are on the subject of amendments.
71(1835) 19 QB.D. 394,

13Viscito v. Western Equipment Lid. (1839) 30 W.W.R. 523 (Sask.).
13Vancouver v. Duboils (1954) 13 W.W.R. 42 (B.C.).
14Bodnarchuk v. Kalast (1959) 28 W.W.R. 97 (Sask.).
13Compare Dowling v. Rud (1961) 38 W.W.R. 471 (B.C.).
738htits v. CN.R. [1827] 1 W.W.R. 188,

11Last v. Ashworth (1954) 1¢ W.W.R. 177,

tefilton v, Sutton Steam Laundry [1945] 2 All ER, 425,

o Miller v. C.P.R. [1933] 1 W.W.R. 233,

00R.8.8. 1983, cap. 67, sec. 43(11).
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parties other than one caused by death of one of the parties. I have
found no comparable provision in Alberta and mention it because it
seems worth considering.

The subject of adding parties, whether plaintiff or defendant, can be
dealt with here, because it is often treated as a matter of amendment
even though the adding of a plaintiff or defendant is really more than an
amendment. The rules of court provide for adding parties,” but the
cases say they should not be added after the limitation period has
expired.®* The most helpful case on the whole subject is one in our
Appellate Division, Western Canadien Greyhound Limes v. Pomerleau.™
In that case the statement of claim described Alcide Pomerleau as owner
and John Pomerleau as driver. After the defence was filed, the plaintiff
sought to amend, because, in fact, Alcide was driver and John was owner.
By this time the one-year period.laid down by section 131 of the Vehicles
Act had passed. The judgment sets out three classes of cases in which
an amendment after the statutory period will be refused: (1) where the
action is a nullity ab initio, (2) where it is sought to add or substitute
plaintiffs and defendants and (3) where it is sought to add a new cause
of action. The amendment here was not within any of these classes and
did not prejudice the defendant and therefore was allowed. A fortiori
an ordinary misnomer may be corrected.

Coming now to counterclaims, the general rule is that a counterclaim
must be brought before the time for bringing action has expired. One
can imagine an accident in which two car drivers are instantly killed.
The representative of one brings action under the Fatal Accidents Act
against the representative of the other after 11 months and 28 days.
The latter may wish to counterclaim under the same Act, but after the
twelve months have gone by, it is too late.

In the case of the Vehicles Act, however, there is a special provision
(sec. 131(2)) which says that where action is brought for damages
“occasioned by a motor vehicle” and a counterclaim is made by a
defendant in respect of damages occasioned in the same accident, the
lapse of time limited by this Act is no bar to the counterclaim. In Buck
v. Kinshella,** a defendant, who had counterclaimed, sought to amend
the counterclaim to correct an error as to which of the plaintiffs was
the driver and which was the passenger. The Appellate Division held
that section 131(2) makes it clear that lapse of time is no bar to a
counterclaim and hence is not a bar to an amendment thereof. The
court can exercise its discretion on the usual principles.

A question that could arise is this, A defendant who counterclaims
joins as a defendant to the counterclaim a person who was not a plaintiff
in the original action. Does section 131(2) apply so that the person
may be so joined after the lapse of a year? The Rules of Court™
contemplate that such a person may be added and I see no reason why

MC.R. 61, 62.

n2E.G., Greig v. T.7.C. [1958) O.W.N. 480; Crozier v. O'Connor (1960} O.W.N. 352,
A%(19585) 15 W.W.R. 182.

#4(1058) 25 W.W.R. 593,

asC.R. 103.
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the Rules should not be applied here.®*® Whether this result is unjust
to the person so added, I have no opinion.

The last major problem has to do with proceedings by a defendant to
join some one else as a defendant or third party. The Rules of Court
have always provided for both of these, but it will be remembered that
third party procedure® has traditionally been used to enable a defendant
to bring into the proceedings someone who is obliged to indemnify him.
It could not be used to claim contribution in tort actions for the simple
reason that the substantive law did not allow contribution as between
co-tortfeasors. It will be remembered too that the courts are reluctant
to enforce a new defendant on the plaintiff.

However the Tortfeasors Act of 1936*° provides:

4. (1) Where damage is suffered by any person as a result of a tort . ,
(e) an tort-feasor liable in res?oct of that damage may reeover con-
tribution from any other tort-feasor who is or would, if sued, have been
oli&ble in mspect of the same damage, whether as a jomt tort-feasor or

And the Contributory Negligence Act of 1937** provides:
Sec. 9. “Whenever it appears that already party to ction is
may be wholly :rerpar:ly mpons:bl: r:?on g y mca: ;ers:nn m:;
be added as a party defendant”
I doubt that this is often done. at least if the plaintiff objects; and in
principle it cannot be done after the period of limitation has passed.

However the defendant often takes third party proceedings against
someone he alleges to be partly to blame, hoping that the Court will
apportion some (if not all) of the fault against that person.

This raises a question. Suppose the third party proceedings are
taken after the expiration of the time within which the plaintiff could
have sued the third party? Where section 131 of the Vehicles Act applies
lapse of time is no bar, and indeed our Appellate Division has held™ that
the defendant may include in the third party proceedings a claim against
the third party for the defendant's own damages. Thus he may in effect
bring an action against the third party after the year has passed.

In cases to which section 131 does not apply, real difficulty has
arisen as to whether third party proceedings can be taken with a view to
obtaining contribution where the plaintiff’s right of action against the
third party has expired. The most likely case is that where the third
party is a public officer. Quite possibly, the action was started more
than six months after the accident. Had the public officer been sued
in the first place, he would have had a defence. In Cobble v. Mills,”

ssaflaylon v, Sayyeau 1850 O.W.N. 634 gives some support to this view. It also dnls with
the problem of a counterciaim under thc Fatal Accidents Act and Trustee A The
question {8 whether such coun relakmmwmunneul(z)tomtm may be
mmzmmumumudmmm The Senlor Muter\vudoubt!ul as to
The Fatal Acciden terclaim, but held the counterclaim under the Trustee Act was
not within eec. 181(8) and was out of time.
SsC.R. 81.
e7Now R.S.A. 1033, cap. 338.
seNow R.8.A. 1935, cap. 56.
asCubit v. Fortin [1944] 2 W.W.R. 123 prescribes the practice. It misht be noted that in
Onnrlo where there is s Contributory Nelll.nnce Aet. but no Tortfeasor's Act, a de-
fendant who hu been found lable to the plaintift t bring a subsequent neuon
contribution. SeoCom v. uecm lID“l 4 D.L.R. 783; Rickwood v
Aylmer (1981) 8 D.L.B. (2d) 702
ooPatey v. Papley (!058) 20 WW.R. 289. Much is to be said for the dluenuu view of
Johnson J.A. thet third party proceedings were not intended for this purpose

siNote 37, supra.
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Boyd McBride J. held that in these circumstances the defendant was not
entitled to have the public officer joined. He adhered to this view in
Sargent v. Canadian Coachways, but the Appellate Division upheld the
third party notice because there was doubt as to the correctness of the
view of Mr. Justice McBride and also doubt as to whether the third
party was within the Protection Act.”

When the case was decided on its merits, the third party was found
not to be a public officer, so we do not know what position the Appellate
Division would have taken had he been.®

Several years later, the English Court of Appeal held, at least by way
of dictum, in Wimpey v. B.0O.A.C%* that the effect of section 4(1) (c)
of the Tortfeasors Act is that a defendant’s action for contribution may
be brought after judgment against him has been obtained and that there-
fore, where a defendant seeks contribution through third party proceed-
ings, time does not run in favour of the third party from the date of
the accident, but only from the time the plaintiff obtains judgment against
the person seeking contribution. In this view third party proceedings
against a public officer are on time even though instituted more than six
months after the accident. Since the Wimpey case Parliament has re-
pealed the Public Authorities Protection Act, so the exact question cannot
again arise in England, but there may be similar situations where the third
party has the benefit of a short period under some other statute.

If the opinion of the Court of Appeal in Wimpey is accepted in
Alberta, it will mean that section 4(1) (c) operates to remove from a
third party a defence that a special limitation period appears to have
given him. On the other hand, the opposing view, that of Boyd McBride
J., seems unfair to the original defendant. He cannot compel the plain-
tiff to take action against him within six months and yet if the action is
brought after that period, then it is too late for the defendant to join the
public officer as a third party with a view of obtaining a contribution
from him,

Conclusion

This concludes our survey of the law. Question of limitations arise
continually and it is trite to point out that the law should be ascertain-
able, definite, simple and fair. This account shows that in too many
instances our law of limitations does not meet these tests.

It is relevant to note that in England there was after World War I
criticism of the Public Authorities Act and of the short period (one
year) under the Fatal Accidents Act® In 1948 the Lord Chancellor
appointed a Committee to make recommendations on the subject. The
Committee recommended the repeal of the Public Authorities Protection
Act and an extension to two years of the period under the Fatal Accidents
Act®" In 1954 Parliament accepted these recommendations, save that it
extended the time under the Fatal Accidents Act to three years” One

02[1949] I W.W.R. 305.

o3Note 40, supra.

94[1853] 2 Q.B. 501, [1985] A.C. 163. The House of Lords left the point open.
95See Harvey v. O'Dell [1938] 1 All E.R. 657,

$8An cutstanding example is the case cited in note 78, supra.

orCmd. 7740. This report makes an excellent criticizm of defects in the law.
osNote 11, supra.
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must be envious of the present simplicity of the English provisions,

The foregoing survey, it is submitted, warrants the following recom-
mendations. Because of the length of this paper, they are made without
elaboration and in full knowledge that there may be differences of
opinion on some of them.

Recommendations:

(1) Repeal of the Public Officers Protection Act and Rule 651 which
repeats the main provision of the Act.

(2) Repeal of the requirement of notice before action in claims under
the City Act except in cases of failure to repair streets (includ-
ing snow and ice).*®

(3) Repeal of the special periods in the municipal acts and the
Vehicles Act, so that the general Act will apply.

(4) Enlargment of the period under the Fatal Accidents Act to two
years.

(5) If recommendations 2 to 4 inclusive are not practicable, then at
least all periods for tort should be set out in the Limitations Act
and special provisions should be included to make it clear which
provision prevails in a given case. (This last would be a
formidable task for the draftsman.)

9 Y ry, note 30, supra, Edwards D.C.J. gives cogent vessons, and the
¢ m‘?:! ‘trhec:l::olhh Division does not touch on them.



