AN OUTLINE OF THE PANEL DISCUSSION ON "EXPROPRIATION
PROCEDURE AND COMPENSATION” AT THE 1961 ANNUAL
MEETING OF THE LAW SOCIETY OF ALBERTA"®

Introduction

The power of expropriation, or compulsory purchase or eminent
domain, is recognized in every state; and in Canada today it is exercised
on a wide scale. Highways, airports, public buildings, power lines, pipe
lines and even universities are examples. The difficulty of fixing com-
pensation is not new, but the amount and value of properties taken is
probably greater than ever before, The first Canadian book on the
subject by Mr. Justice Challies of the Superior Court of Quebec, appear-
ed not long ago. The law reports abound with cases applying the “elusive
concept” of value. Phrases such as—due compensation, market value,
fair actual value, value to the owner, special adaptability, potentiality
and incidental damages—appear over and over again.

In Ontario the subject has become so politically important that the
legislature set up a select committee of eleven members, with the present
president of the Canadian Bar Association as counsel. It has been active
for almost two years, holding public hearings, studying scores of briefs
and visiting various provinces and states. Its report will probably be
presented soon. British Columbia, with an experience of very large
awards, appointed the Honourable Mr. Clyne as a one-man Commission
over a year ago. He has not yet reported. The Department of Justice
at Ottawa has been studying the federal law for some time and a new
Expropriation Act is being prepared.

In this province the Copithorne* case drew public attention to the
subject. This was not a dispute over amount, but over the right of the
owner to be heard in opposition to the expropriation. Doubtless this case
was a main reason why our new Expropriation Procedure Act® was
passed in 1961 with its separate provisions for taking by (1) the Crown,
(2) Municipalities, (3) Companies, and (4) other bodies.

In the meantime important decisions have appeared in connection
with the amount of compensation. For years the President of the
Exchequer Court held that value means market value and also that a
percentage should not be added. After the Woods® decision in 1951, it
was clear that the Supreme Court thought him wrong—that value means
value to the owner and that normally the 10% should be added. The

*Chalrman of the panel was J. H. Layeraft of Chambers, Might, Sauchr Peacock :on«.
Black & Gnln Calnnr. Alberta, Panel members Included A. Macdonald, Q.
Solicitor for the City of Edmonton; A. M. Brownlee Q.C., of Brownln. Brownles &
l‘r;:n. Tdmonton, Alberu. E. D, Foote of Bryan, Foote, Andrekson & Wiison, Xdmonton,
Alberta; and W. H. Angus, Assistant Professor, Faculty of Law, Unlvenuv of_Alberts.
The text for the Introduction, Part 1 cn Compensation for Taking, Part II on Injurious
Affection, and Part IV on Tribunals was prepared by Dean W. F. nowker ot the Faculty
of Law, University of Alberta in cooperation with the panel members. Part 1II on
Procedural nblmwnpnwedby?roemrlinsuswonwedmdwemm
commentary for pu ﬂun

tCalufv Power L Halm v. Copithorne [1953] S.C.R. 24, (1938) 16 D.L.R. (2d)
241; reversing ( 10 n.x..a. (w 161, (1957) 22 ww.n 406 (Alta. CA.); which
reversed (1956) 5 DJ..R. (2d) 588, (1956) 19 W.W.R. S83 (Alta.).

RSL Alta. xm. c. 30.

acturing Co, Ltd. v. The Queen (1951]) S.C.R. 504, (1951) 2 D.L.R. 463, (1851)
ﬂCR.TC l7 (8.C.C.).
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President in Sisters of Providence* in 1952 and Supertest® in 1954 bowed,
while insisting that the Supreme Court judgments laid down conflicting
tests, that he could not apply the Woods test and that the basis for add-
ing a percentage was not clear. Then in 1959 our Appellate Division in
the St. Mary® case applied the 107, thinking the law settled. In June
1961, the Supreme Court held that, save in exceptional cases, it should
not be allowed and that where allowable, it was for the disturbance and
not merely because of difficulty in determining the value. The case was
Drew v. The Queen’ where the Dominion Crown took land for Malton
Airport. At about the same time, the City of Toronto took land a few
miles away and belonging to the Old Mill Restaurant. Scarcely was the
ink dry on the Drew judgment when the Court of Appeal of Ontario
allowed the 109 to the owners of the Old Mill in Valley Improvement
v. Metropolitan Toronto.*

In the light of all these facts the subject is timely. Professor Todd
of the University of British Columbia has just written an article on the
subject in the December issue of the Canadian Bar Review® dealing
with much the same guestions we are to consider today. We shall discuss
two topics of substantive law and two of procedure. The four are:

(1) compensation for the taking

(2) compensation for injurious affection

(3) procedure, especially notice to the owner
(4) the tribunal

In all of them we shall examine the provisions and effect of the 1961
Alberta Act.'®

1
COMPENSATION FOR TAKING

Many statutes use a general term to indicate the basis of the award—
due compensation, value of the land, fair actual value of the land. The
federal Expropriation Act!' under which most of the leading cases have
been decided gives no detailed guidance.

Our Surveys and Expropriation Act!? specified (1) value of the
land, (2) damage to remaining property, and (3) extra fencing.
Manitoba’s'® is much the same, but ours is replaced by the new Act.
The English Act of 1919'¢ goes into considerable detail as to what is and
is not allowable; likewise a draft prepared by the Ontario branch of the

d('g )Qulm v. Sisters of Charity of Providence [1952] Ex. C.R. 113, [1952] 3 D.L.R. 338

sThe Queen v. pcm:t Petroleum Corp. Lid. [1954] Ex. C.R. 105, [1054) 3 D.L.R. 245,
(1954) 71 c.n.'rc 169 (Ex.).

o&c St ’.‘;."‘ and Hﬂk’!!(vm Development and Murray (1959) 21 D.L.R. (2d) 203, (1959)
7[1981.1 8.C.R. 614, (1961) 29D.L.R. (M) 114 (8.CC.).

#Valley Improvement Co. Ltd. v. Metropolitan Toronto and Repion Conservation Authority

(1961) 29 D.L.R. m) §93, llml o.n. 183 (On C.A.). In a more recent decision, Re
Scmucl. Son & Co. lnd Municipality of Me un Toronto (1862) 32 D.L.R. (2d)
620, the Ontario Caun Appeal followed the and Ottawa Pudlic School
Board v. Campeau (1861) S.C.R. 633, (1961) 29 D.L.R. (Zd) 213 (S.C.C.) in refusing the
allowance of 10% for foreible taking.

nz.CE'.l‘odd Winds of Change and the Law of Expropriation (1961) 39 Can. Bar.

108¢. Alu. 1861, ¢. 3.

13 R.8.C. 1952, c. 106.

12R.8.A. 1985, c. 328, 8. 18(1).

13The Expropriation Act, R.S.M. 1954, c. 78, s. 65(1).

14The Acquisition of Land (Assessment of Componsation) Act, 1919 (9 & 10 Geo. 8, c. 87).
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Canadian Bar Association. Some American statutes (e.g. Wisconsin'?)
go into miunte particulars.

Our 1961 Act provides:
Crown—due compensation for damages necessarily resulting.
Municipalities—The “due compensation” sections in the City Act'® and
Town and Village Act'® are preserved but the “value” section of the
Municipal District Act!® is repealed and not replaced by any new
provision,
Companies and other bodies—Formerly various statutes used different
phrases—e.g., “fair and reasonable” in the Water, Gas, Electric and
Telephone Companies Act*® before 1956, “value of the land” in the
Irrigation Districts Act and “fair actual value” in the School Act.®
These and various others are repealed by the new Act and not replaced
by a new criterion. Thus the general principles laid down by the
Supreme Court of Canada are relevant here as the St. Mary** case shows.

Question No. 1:

The present test of value includes special adaptability by the owner
(“value to the owner”) and may result in higher awards than a market
value test. Which do you think is sounder?

MR. FOOTE: To the extent that “special adaptability” means
“potential use” I believe market value usually reflects “special adapt-
ability”. However, if the property has a “special adaptability” unique to
the owner because it forms part of a unit (e.g., space for the expansion
of an existing plant), then it would probably have a value greater to the
owner than it would in the open market. I favour the inclusion of
“special adaptability” in establishing awards.

MR. BROWNLEE: If “special adaptability by the owner” causes the
value to exceed “market value”, he should be compensated accordingly.
To rule otherwise would defeat the basic principle of due compensation.

MR. MACDONALD: The market value test is much the better yard-
stick of “value” in most cases. Value to the owner should not mean
value to the particular owner but value to any owner who might acquire
the land for its highest and best use.

PROFESSOR ANGUS: It seems to me that “value to the owner” is
the fairer test, and therefore the sounder, as it takes into account the
individual circumstances of the expropriated party. This approach is
more consistent with a concept of compensation, in my opinion, than the
more objective and impersonal “market value” test. “Market value” also
presupposes the existence of a willing seller which is rarely the case in
expropriations.

15Wis. Laws. 1859, cc. 833, 640. The Wisconsin situation is discussed by Todd, supra, footnote
10R.8.A. 1955, c. 42, 5. 299(1).
17TR.S.A. 1955, c. 338, s 254(1).

1RS.A. 1855, c. 215. 5. 267; repesled by The Exproprigtion Proced et, 8 : »
c. 0, 5. 54, Schedule Two. ure Act, 8t. Alta."2961

19R.S.A. 1955, c. 361, 5. 333(3); replaced by St. Alta. 1058, ¢. 60, s. &; repeal
The Expropriation Proen(iu)n 'X::, st Rl’u. 1961, ¢. X0, 8. s.c s'i-h‘zdzl??wo'f' od by

20R.S.A. 1958, c. 162, s. 188 (10) (a).

21R.5.A. 1938, c. 297, 5. 210 (1),

32Supra, footnote 6.
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Question No. 2:

What is the true basis of the 10% allowance—is it uncertainty and
difficulty in fixing the amount, or is it compensation for compulsory
taking, or for disturbance?

MR. LAYCRAFT: The chairman on a panel such as this one is suppos-
ed to keep out of the discussion, but I can't resist a comment on this
question. From time to time in the field of expropriation one sees the
tribunal, charged with the task of fixing compensation, shrinking from
its duty by means of some arbitrary formula such as this 10% allowance.
However difficult its task may be, the tribunal should face it without
using a crutch. The fact that the allowance is merely a small 10%
makes no difference. The same principle would be involved if the
allowance were an additional 100%.

PROFESSOR ANGUS: Uncertainty and difficulty in fixing the
amount of compensation would appear to be the chief reason for the
105 allowance. Rather than permit the possibility of an expropriated
landowner being short changed, 10% is added as a reasonable margin of
error. Disturbance is another factor which undoubtedly accompanies
an expropriation but it is difficult to measure in monétary terms.
“Compensation for compulsory taking” on the other hand is a vague and
more difficult notion although it probably is another consideration upon
which the additional 109% is based. Although the 10%4 allowance is much
criticized, I believe that in many cases it compensates for matters not
included within the “value to the owner” formula and is therefore
justified in the absence of a better measure.

MR. MACDONALD: The Drew® case points out how confused
judicial thinking has been on this matter and Judson J. implies that the
10% practice has been a convenient but mistaken way to give “some-
thing extra”. Many of the older cases were decided with incomplete
appraisal evidence on expropriation “value” and where that happened
probably the judge took the easy way out wishing to err on the side of
generosity to the man whose land was taken in the absence of sa
factory evidence of “value”. ‘

MR. BROWNLEE: The 10% allowance compensates for factors of
value to the owner which are incapable of accurate evaluation. In my
opinion, there should be no compensation paid because of the element of
compulsory taking itself.

MR FOOTE: Who is to say? In the case of Irving Oil Company v.
The King,** 10% was added by the Supreme Court of Canada to resolve
uncertainty. And in the Exchequer Court case of The King v. Berger*
it was added for disturbance on loss of business consequent in compulsory

taking.
Question No. 3:

Do you think that “value to the owner” plus a percentage allowance
put an undue burden on the public purse as Thorson P. does?

33Supra, footnote 7.
2¢[1946] 8.C.R. B51, {1948} 4 D.L.R, 625, (1848) 60 C.R.T.C. 309 (8.C.C.).
23(1851) Ex, C.R, 305 (Ex.),
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MR. BROWNLEE: I do not think that the “undue burden” argument
{hustiﬁw basing compensation on “market value” rather than “value to
e owner".

MR MACDONALD: Yes. If “value to the owner” is correctly
applied, a percentage allowance is seldom warranted and its semi-routine
use is an undue burden on the public purse.

PROFESSOR ANGUS: The public purse must be prepared to pay
fair and reasonable compensation to expropriated landowners. In my
opinion, “value to the owner” and a 10% allowance are fair and reason-
able in many expropriation proceedings for the reasons given in my
answers to the previous two questions, and do not put an “undue burden”
on the public purse.

MR. FOOTE: I don't believe that in establishing compensation we
should concern ourselves with the burden on the public purse. I think
we should simply concern ourselves with whether the owner whose
property has been expropriated has been adequately compensated. In
my view if the owner is compensated on the basis of “value to the
owner”, he will be adequately compensated (i.e., it will reflect any
element of disturbance) and there can be no justification for adding a
percentage allowance.

Question No. 4:

Should an expropriation statute give only vague guides as ours does
or should it go into detail? .

MR. BROWNLEE: So long as determination of compensation is by
a competent and experienced authority, I would not favour an attempt
to spell out the items of compensation to be considered in every case, for
fear of creating confusion and uncertainty.

MR. FOOTE: I'm afraid of a detailed formula for fixing compen-
sation, especially if it should have the effect of artificially restricting the
amount of the awards, with the result that an owner is not compensated
on the “value to the owner” concept. It may be that our case law in
its development has adopted some artificial or confused rules relating
to the addition of a percentage allowance or the application of the
principle of injurious affection. We might profitably resolve one or two
of these items which on the basis of the decision are still a source of
much confusion, by statute.

MR. MACDONALD: A set of statutory rules to determine “value”
would provide years of frustrating litigation as to the meaning of the
statutory language. Anyway, arriving at “value” for a complete taking is
not that difficult. Also, the rules that fit a complete taking are perhaps
only confusing where a partial taking is the issue. Again, the rules fit
most cases but fail to cover cases with difficult facts such as were found
in the Woods®*® case and the Sisters of Charity®” case.

PROFESSOR ANGUS: When one observes the confusion currently
prevailing in our courts on the proper measure of compensation, it is
abundantly clear that a statutory guide is very much needed. The

26Supra, footnote 3.
11Supra, fooinote 4.
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English Act of 1919? illustrates the point. It provided, for example,
that “market value” was to be the accepted standard and that no
allowance could be made for the element of compulsory taking. Whether
or not you agree with these directions, they employ clear and precise
language which does not permit deviation into uncharted waters. In
England as a result, problems concerning the measure of compensatinn
have been largely overcome.

I
INJURIOUS AFFECTION

Expropriation statutes usually provide that a person shall be com-
pensated where lands are not taken, but are reduced in value (in-
juriously affected) by an expropriation.

Where part of the claimant's land has been expropriated, the value
of what is left may be reduced. Thus in the St. Mary* case, the ex-
propriation for a dam took some four sections of a ranch containing 400
sections. The part taken was the heart of the ranch, providing water
and winter shelter, so its loss reduced the value of the huge area that
was left. Our Appellate Division upheld an award of $76,000 for the land
taken and $50,000 for injurious affection to the balance. All allowed
10% more on the first figure but a 3-2 majority refused to add it to the
$50,000 for injurious affection. (Had the Drew® case been decided, it
is doubtful whether a percentage would have been added even to the
compensation for land taken.)

The basis of compensation for injurious affection is not spelled out
in detail. Where part of a parcel of land is taken, and a claim is made
for injurious affection to the balance, Challies says the claimant must
show that:

(1) the affected lands were held with the land taken,
(2) the damage has arisen from acts done in the land taken, and
(3) the damage must not be too remote.

When this is shown, the claimant is entitled to compensation for loss of
business and for injury due to operation as well as construction of the
work, according to Anglin J. in C.P.R. v. Albin,» a 1919 decision of the
Supreme Court of Canada.-

If no property is taken, it is still possible to claim, but the basis of
the award is much lower. In the typical case, a road or railway runs
near the land and alters the grade so that access to the claimant's
property is rendered difficult. Although the Railway Act prescribes full
compensation, it is settled that a claimant can get compensation only for
reduction in market value and not for loss of profits (C.P.R. v. Albin,
supra). In Autographic Register v. C.N.R.* in the Exchequer Court
in 1933, the railway had built a subway and the claimant alleged serious
depreciation to the value of its building, claiming $50,000. It was found
that in many ways the subway improved the value and that the ‘only

38Supra, footnote 14, ‘

29Supra, Zootnote 6.

3oSupra, footnote 7.

31(1919) 59 8.C.R. 51, (1919) 49 D.L.R. 618, {1819] 3 W.W.R. 873 (8.C.C.}).
33[1933) Ex. C.R. 152 (Ex.).
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loss was of publicity (a sign became obscured) and slight difficulty of
access. Angers J. awarded $1,200. He laid down these rules:
(1) The damage must be for an act rendered lawful by the statutory
powers.
(2) The damage must be such as would be actionable at common law

(3) The damage must be an injury to the land itself and not to business
and (or) trade.

(4) The damage must be occasioned by the construction of the work,
and not its uses.

In other words, the exercise of statutory powers may expose property

owners to various types of loss that are not compensable.
This fact renders all the more significant the following amendment

made in 1960 to the City Act:
303a. Notwithstanding any other provision of this Act, where in the
exercise by a city of any of the powers conferred on it by this Act the
city, in the erection or construction of a city-work or structure, causes
damage to an owner or other person having an interest in land immedi-
ately adjacent to the land upon which the city erects or constructs the
work or structure by reason of loss of or permanent lessening of use of
the land of that owner or other person, the person sustaining the
damage is entitled to compensation therefore and may, at any time
after the damage has been sustained and within sixty days after notice
has been given in a newspaper of the completion of the work or struc-
ture in respect of which the damage is sustained, file with the city
clerk a claim for damages in respect thereof, stating the amount and
particulars of his claim.

[Compare sec. 289(1).] Section 303a is now under consideration by
Milvain J. in connection with a claim for injurious affection in relation
to the 105th St. overpass in Edmonton.

The 1861 Aét deals with injurious affection as follows:

Crown—An owner of land that is injuriously affected is entitled to due
compensation for damages necessarily resulting. (s. 15: also 16 and 18)
Municipalities—Sections 27 and 28 set out the procedure in claims for
injurious affection; the City Act*® [s. 299(1)] and the Town and Village
Act¥ [s. 284(1)] provide for due compensation, in terms similar to
section 15; the Municipal District Act** does not. [Section 267 (1) re-
pealed by the new Act did contemplate compensation where part of the
owner’s land was expropriated but not where no part was.] At the
same time, section 309 (c) of the City Act still provides for arbitration of
a claim for damages incurred by reason of the loss of or lessening of the
use of land, by either a Supreme Court judge, District Court judge, or
a barrister.
Companies and other Bodies—There is no mention of injurious affection
but section 35(2) (e) requires the Public Utilities Board to find the
amount payable for incidental damages resulting or likely to result from
the construction of the work.

33R.8.A. 1935, ¢c. 42.

34R.S.A. 19855, c. 338,
38R.8.A. 1958, ¢. 218.



PANEL ON EXPROPRIATION ]

Question No. 5:

Do you think the judge made rules as to basis of compensatiton (a)
where some land is taken, (b) where no land is taken, are sound?

MR. MACDONALD: They are “sound” in the sense that they keep
injurious affection cases confined to damage to the land as distinct from
loss to the business conducted on the land. However, this principle is
hard to reconcile with the “value to the owner” concept.

MR. BROWNLEE: I do not feel that the judge made rules are sound,
and I think that Anglin, J. in the Albin case took the same view. It does
not seem reasonable to me that the owner of land taken who has also
suffered injurious affection should be able to claim for loss of goodwill
and business, while another owner who suffers injurious affection with-

out having land taken should be restricted to a claim for lessening of the
value of his land.

PROFESSOR ANGUS: It is clear that compensation should be
awarded in both situations under proper circumstances. However, it
is difficult to see why the basis for awarding compensation in the two
situations should be different where the nature of the damage is the
same. In this respect, the rules for recovery of compensation where no
land is taken would seem to be too narrow and restrictive. At the same
time, most everyone would agree that there should be some limitations
on liability. One is forced to conclude that the judge made rules are
in need of reconsideration.

MR. FOOTE: No, I do not! In my view “injurious affection” is
an unnecessary and hybrid development of the law, which is full of
artificial rules, and produces inconsistencies and inequities. It purports
to provide compensation for the following items:

(a) diminution in value of land by reason of severance or amputation
(e.g., the St. Mary®*® case. This item of damage could just as
well be left as a factor in arriving at “value to the owner” with-
out setting up a separate head of damages under the heading
“injurious affection”.),

(b) damage to the owner by reason of the use to which the ex-
propriated land is put (This applies only in the case of an owner
part of whose land is taken and even though the use would not
have been actionable at common law.), and

(c) diminution of the value of land by reason of the construction of
works if such construction would have been actionable at com-
mon law, e.g., a public nuisance, interference with access, vib-
ration, noise, smoke, etc. (This has nothing to do with the law
of expropriation and proceeds on entirely distinct principles of
common law.)

It is difficult to justify the distinction made in paragraph (b), i.e.,
damages to an Owner A who has had a portion of his land taken, and no
damages to Owner B who has had none taken, if for example the land
taken from A was only a splinter to widen a railroad right of way when
in fact the construction and use of the right of way for a railroad causes
equal damage to A and B who both own land adjoining the right of

3aSupra, footnote 6.
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way. In applying paragraph (c), the Courts have held that once I prove
that the construction as distinct from the use is actionable at common
law, then I'm entitled to recover damages based on the use being made
of the property even though the use is not actionable” Since in the
new Expropriation Procedure Act a claim for “injurious affection” is
limited to those cases where land has been expropriated, it might be
implied that no claim for injurious affection would lie with Owner B if
works which constitute a public nuisance were constructed on land
acquired from Owner A by negotiation without recourse to expropriation.

Question No. 6:

In the new Act “due compensation” is to be given for injurious
affection at least in the case of the Crown, Cities, Towns and Villages.
Does this phrase embody the judge made rules mentioned in Question
No. 5?

PROFESSOR ANGUS: Although the way is open for a creative
court to break new ground in determining the meaning of “due com-
pensation” under the new Act, and I hope that one will take up the
challenge, it would seem more realistic to expect that this phrase will
be interpreted in the light of the judge made rules which are at best
familiar.

MR. MACDONALD: As “due compensation” has been interpreted in
such Ontario cases as Re Conger Lehigh and Toronto, the judge made
rules are upheld completely.

MR. FOOTE: I am of the opinion that “due compensation” must be
interpreted in accordance with the common law rules.

MR. BROWNLEE: Section 15 of the new Act seems to go farther than
the judge made rules in that a landowner who has not been subject to
expropriation but whose land has been injuriously affected by an
expropriation is entitled to “due compensation for any damages neces-
sarily resulting from the exercise of the power of expropriation . . .”
This could include loss of profits, etc., and is therefore an extension of the
judge made rules.

Question No. 7:

Does the obligation of companies and other bodies to pay for
“incidental damages” cover injurious affection? To what extent?

MR. FOOTE: In my opinion, the omission of any reference to “in-
jurious affection” in the provisions relating to companies does not absolve
a company from liability for payment under that heading of damages.
If anything, the wording is broader than the common law limita%ions on
assessing damages. I favour retention of the common law position
however.

MR. MACDONALD: It is doubtful whether injurious affection is
covered by the term “incidental damages”. If it is not, the result is
unfair in that all bodies should surely be subject to the same rules.

MR. BROWNLEE: I would interpret section 35(2) (e) as including
injurious affection. The words ¥, . . incidental damages resulting from

37C of the Cltv Toronto v. J. F. Brown Company (1917( 33 S.C.R. 153, (1M7
57 DLR. 832 (S.C.C.); affrming (1916) 29 D.L.R. 618, (1916) 36 O.LR. 189 (Ont. (C.A ))

3:[1934) 1 D.L.R. 378, Ilml OR. 33 (Ont).
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or likely to result from the construction of the works . . .” are suf-
ficiently inclusive.

PROFESSOR ANGUS: “Incidental damages” are limited by section
35(2) (e) of the new Act to those “resulting from or likely to result from
the construction of the works”. This limitation is the same imposed by
case law where the party injuriously affected has no land actually taken.
Section 35(2) (e) does not permit recovery for damage occasioned by
uses of the land expropriated and therefore it does not cover injurious
affection to the extent envisaged by the Albin* case where the injured
party is also the person expropriated. In this respect then, the new Act
is much narrower than the common law and, I would suggest, is most
inadequate.

Question No. 8:

(4) What is the effect of sec. 303a of the City Act*® on the judge
made rules? Is this good?

MR. MACDONALD: There is no language in any Canadian statute
like the language in the City Act of section 303a. There are no cases
where the measure of “value to the owner” has been applied to injurious
affection. The case law to date holds that value in such cases is the
value of the property “as a marketable article employed for any purpose
to which it may legitimately and reasonably be put”. To change this
judge made rule would increase greatly the cost of overpasses, under-
passes, etc. built on public highways for the use of the motoring public.

PROFESSOR ANGUS: Liability of a city for injurious affection is
clearly and considerably extended by section 303a. Its operation is
not limited to expropriation situations and would seem to place a greater
burden upon a city than is otherwise placed upon a private property
owner. It is obviously discriminatory unless it can be argued that every
property owner should be placed in a similar position.

MR. BROWNLEE: Section 303a of the City Act is, again, an extension
of the judge made rules. It does not go as far as section 15 of The
Expropriation Procedure Act as it is restricted to damages to land
immediately adjacent to the land upon which work is constructed. I
think it is probably good.

MR. FOOTE: Section 303a to my mind is far too great an extension
of the common law rules. This section would support claims resulting
from the conversion of a highway to a one way street. One might then
wonder whether rerouting of highways shouldn’'t give rise to com-
pensation claims. Where should it stop?

m

PROCEDURAL PROBLEMS

The main issue in this area lies in the question of notice and a hearing
to a landowner prior to the actual expropriation of his land. A land-
owner is not entitled to either notice or a hearing unless the authorizing
statute expressly requires them, or it is deemed that “natural justice”
must be observed by a person or body found to have a duty to act
“sudicially”.

sISupra, footnote 31.

4ORS.A. 1935, ¢. 42,
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Earlier English expropriation statutes did not demand notice or a .

hearing but more recent enactments such as the Town and Country
Planning Act, 1947 do. Despite the “due process” requirement in the
Fourteenth Amendment to the U.S. Constitution,** the Supreme Court
of the United States has twice affirmed that expropriation is a legislative
question in which notice and a hearing are not essential.** Most U.S.
statutes now expressly require notice and a hearing prior to expropriation
however.** The Canadian position past and present generally resembles
the earlier English view that one’s remedy lies in compensation and thus
a hearing prior to the compulsory taking is unnecessary.

The Expropriation Procedure Act*® passed at the last session of the
Alberta Legislature can probably be attributed to the leading case of
Calgary Power Limited v. Copithorne.'* Calgary Power was unable to
obtain a right of way over Copithorne’s land and therefore made an
ex parte application for an expropriation order under The Water Re-
sources Act'’ to the Minister of Agriculture who issued the order with-
out notice of the application or a hearing to Copithorne. The Supreme
Court of Canada reversed the majority judgment of the Appellate
Division, characterizing the Minister’s actions as “administrative” in
nature to which the requirements of natural justice as to notice and a
hearing did not apply.

The Water Resources Act was amended in 1956 to require the
Minister to have regard to “the objection of an interested party”, and
the Expropriation Procedure Act followed. It categorizes expropriating
bodies by type—that is, the Crown, municipalities, companies and “other
bodies”—and prescribes a different procedure for each, except other
bodies which are to be treated in the same way as companies.

Question No. 9:
Should a landowner be given notice and a hearing prior to the actual
expropriation?

PROFESSOR ANGUS: To answer this question, one must determine
whether notice and a hearing would serve a useful purpose. There
would appear to be a number of legitimate issues which might be raised
at an expropriation hearing, for example, whether the land is necessary
for the public undertaking, whether an alternative route would be more
satisfactory, or whether the proposed expropriation is within the terms
of the statute. In addition, if a hearing is given, an expropriated party
will have had his “day in court” rather than feel that the rug has been
pulled out from under him. Notice and a hearing are fundamental to
the administration of law and justice, and should be observed in every
expropriation proceeding.

410 & 11 Geo. 6, ¢

atSection 1 of mronmmhmm&mtmmhuﬂ“ No State shall make or
enforce any law which shall abridge the privileges or immunities of citizens of the Unmd

States; nor lhlll any State deprive any person of life, liberty, or m'ovem'. without due
meﬁl‘lnqgh ; nor deny to any person within its summuonm ual protection of

43Rindge Company v. County of Los Anpeles, 262 U.S. 700, st 709 (1922); State of Georpia
v. City of Chattanooga, 264 U.8. 412. at 483 (1”3)
uzs C.JS. Eminent Domain 12342 (1941).
458¢. Alta. 1981, c. 30. .
«aSupra, footnote 1.
amended t.%mmzc.xus.z now R.S.A
[

"i.”&"}'a)l?g'(sy lmended,s Alta. 19386, 9: further amended St. Alts. iﬁe'?g’
& 2; and Bt. Alta. 1961, ¢. 30, 5. 54, Schedute Two. - 1950 ¢ 1
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MR. LAYCRAFT (Chairman): It seems to me that there is a
practical difficulty in a hearing in which the landowner is entitled to
contend that the utility should proceed across adjoining land. At the
point where he suggests the name of the adjoining landowner, the hear-
ing would of necessity be forced to adjourn until that landowner was
served, and appeared to make his representations. If the second land-
owner in turn were to suggest the name of a third, still a further adjourn-
ment would be necessary. Thus, it seems to me that the hearing as a
practical matter would have to be restricted to allowing changes only
within the boundaries of the land in question.

MR. FOOTE: Ownership of property in our democratic society should
still be sufficiently sacred that, before it is taken away from us, we should
at least be notified concerning the intended taking and given an oppor-
tunity to appear before an impartial board to consider the advisability
of the proposed route or location, the extent of the land required and in
proper cases, the advisability of an alternate route or site. Expropriat-
ing authorities are not infallible in their decisions, such as choice of
route, etc., and there may be important considerations disclosed in the
submissions of affected landowners which could influence them to select
an alternative route or site. Owners are presently denied this right of
hearing under the new Act except in the case of expropriation by
municipalities.** And even there the right of the owner to be heard is a
hollow one because later on in the Act, section 45 expressly provides
that: “No person . . . may dispute the right of an expropriating
authority to have recourse to expropriation or to question whether the
land or estate or interest therein to be expropriated is necessary or
essential for the public work . .”. Iniquitous!

MR. MACDONALD: He must be told ahead of the taking but in
view of the wording of section 45 of the new Act, there is no point in a
hearing except to decide the award. Note that a different rule applies
to cities alone and this is discriminatory.

Question No. 10;

Is it necessary and desirable to have three different procedures or
would it be better to have (a) one uniform procedure, or (b) many
different procedures, each tailored to the individual needs of a specific
type of expropriation?

MR. FOOTE: I believe the principles involved are the same whether
the expropriating body is the Crown, a municipality or a company—
expediency and public benefit on the one hand, and rights of the land-
owner on the other. For this reason, I would favour one uniform
procedure which involves a preliminary “route or site hearing” at the
option of the affected owners and a subsequent hearing, normally after
construction of the works, to establish compensation.

MR. MACDONALD: The Act should permit of eliminating the hear-
ing and the advertisement if all that is in issue is quantum. There should
be one procedure for contested taking and another for taking where only
compensation is the issue.

188t. Alta. 1961, ¢. 30, 5. 25.
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MR. BROWNLEE: I think .that the procedure should be uniform,
and particularly so in respect of the right of landowners to be heard.

PROFESSOR ANGUS: In my opinion, a uniform procedure is highly
desirable since it eliminates the confusion occasioned by different pro-
cedures. The issues involved are the same in all cases and the three
separate procedures in our new Act would seem unwarranted.

CROWN EXPROPRIATION

Land becomes and is vested in the Crown upon registration in “the
land registry” of a plan or notification [s. 10(1)]. No prior notice is
necessary and no hearing in advance of the expropriation is required.
The landowner is “entitled to due compensation” which, in the absence
of agreement, is to be determined by arbitration under The Arbitration
éct" or, failing agreement on this procedure, by a judge of the Supreme

ourt.

Question No. 11:

Is the favourable position in which the Crown is placed warranted
under modern conditions?

MR. BROWNLEE: No.

PROFESSOR ANGUS: The historical reasons for Crown privilege
and immunity disappeared long ago. This is reflected in recent legislation
such as The Proceedings Against the Crown Act® in this Province. If
the Crown is to be subject to the same expropriation procedure as every-
one else however, a quick and effective procedure must be provided to
prevent undue delay of government works.

MR. MACDONALD: The Crown should have no different a position
than the municipalities it creates.

MR. FOOTE: In my opinion, the position of the Crown should parallel
that of any other body to which the power of expropriation is given.
Once the right of expropriation is given, the principles are the same.

EXPROPRIATION BY MUNICIPALITIES

The procedural requirements in this area have been changed some-
what. A municipality must serve a notice upon the landowner setting
forth certain specified details relating to the expropriation including the
date, time and place at which the by-law will be first presented to the
municipal council, and advising that he is entitled “to make representa-
tions to the municipality and set forth his reasons why the land should
not be expropriated” [s. 24 (2)]. Section 25(1) then provides that before
enacting the expropriation by-law, a council shall have regard to (a)
the recommendation of its departments or consultants, (b) “the objections
of an interested party”, and (c) “the needs and general good of the
municipality”. Compensation is to be determined by the Public Utilities
Board if not mutually agreed upon by the parties.

Question No. 12:

Are the provisions in this part concerning a hearing adequate from
the landowner’s point of view?

oR.8.A. 1955, e. 15.
sn8¢, Alta, 1959, ¢, 63.
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MR. MACDONALD: Except for a city, they are not adequate since
section 45 gives the owner a hearing but no rights at the hearing. He
is limited to compensation which is not what the “hearing” deals with—
so the owner is frustrated, and his time and money are wasted.

MR. FOOTE: My comments on Question No. 9 apply here.

PROFESSOR ANGUS: Although the landowner is given a hearing
of a kind, it is in front of the party opposed in interest. It is obvious
that “a reasonable apprehension of bias” will exist in his mind when the
municipality is the judge in its own cause.

MR. BROWNLEE: In my view sections 24 and 25 of The Expropriation
Procedure Act will result in trouble for municipalities and are of no
value to landowners. After having had plans of survey prepared
delineating the route of a highway, municipalities must have a hearing
for the landowners affected. Before passing an expropriation by-law,
the council must have regard to the objection of the landowners who,
by virture of section 45, cannot dispute the right to expropriate or
whether the land to be expropriated is necessary for the public work.
Such a hearing would in reality fail to accomplish much more than to
give the landowner an opportunity to blow off steam. Furthermore it
would make the passing of the expropriation by-law a quasi-judicial
function (it being formerly a purely administrative function), thus
paving the way for attacks on such by-laws in the courts. I would
suggest that when municipalities prepare and publish a works programme
and have determined, for example, the route of a highway, all land-
owners affected thereby should be notified, and & hearing should take
place at which the landowners could comment on the route and state
their objections. The municipal councils could then exercise their
discretion and pass the necessary expropriation by-laws subsequently.

Question No. 13:;

Are the provisions satisfactory from the municipality’s viewpoint?

PROFESSOR ANGUS: Obviously a municipality would prefer to
avoid a hearing altogether. However, as the municipality is required
to consider the objections of interested parties and presumably must act
“judicially” in so doing, there arises the question whether the municipal
council is capable of meeting the standards of “natural justice” in the
light of the background and lack of legal training of its members. Per-
haps on the other hand, municipal councils should familiarize themselves
with the requirements of a fair hearing, and legal advice is certainly
available to them in this regard.

MR. FOOTE: Again my remarks in answer to Question No. 9 pertain
here.

MR. BROWNLEE: Likewise my comments on Question No. 12 cover
the municapility’s position.

MR. MACDONALD: They consume time to no purpose except when
the “municipality” is a city,’® and so are unsatisfactory. Speaking for a
City, I say the procedure is alright except when the parties have agreed

s1See QAW No. §, ;um, and Question No. 18, infra, for comment on section 45 of the
new Ac

2The cbeervation is based on section 45 of The Ezpropriation Procedure Act, St. Alts,
1961, c. 30. See footnote 51, {did.
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to everything except the price, and in that case the preliminaries should
be waived and the arbitration of compensation should be expedited.

EXPROPRIATION BY COMPANIES

Provision is made for application to the Public Utilities Board for
an expropriation order. However this procedure does not affect the
power of a Minister under an authorizing Act to prescribe the intended
route of a company undertaking {s. 32(1)]. When a permit is issued by
a Minister authorizing the works of a company, the provisions of the
authorizing Act will govern (s. 33). Thus in the Copithorne® situation,
a company would make application to the Minister for approval of the
intended route of the right of way pursuant to s. 84 (b) (1) of The Water
Resources Act.®* The Water Resources Act then provides:

84d. (1) Upon receiving a certificate of approval from the Minister
the Licensee may take and expropriate for the purpose of a right of
way or site, as the case may be, so much of the lands or interest
therein as may be approved by the Minister for the route or site.

(2) The manner in which and the terms upon which a licensee may
exercise the right to take and expropriate any lands or any interest
in lands ...

(b) in the absence of any such agreement shall be as set forth in

The Expropriation Procedure Act.

It is clear that a company has “the right to take and expropriate” under
the Water Resources Act prior to its application to the Public Utilities
Board under The Expropriation Procedure Act, leaving only the “manner”
and “terms” of the taking to be decided by the Public Utilities Board.

Where an application is made in the ordinary course of events to the
Public Utilities Board, notice must be given by the company to interested
parties. Provision is also made however for an interim order of ex-
propriation “either ex parte or upon such notice . . . as the Board in its
sole discretion may direct” [s. 36(1)]. A deposit “may” be required by
the Board in this event to secure the payment of compensation, and the
interim order may be rescinded upon application or by the Board's own
motion [s. 36 (1) (7)].

Question No, 14:

Would it be preferable to have an administrative tribunal decide all
matters relating to the expropriation rather than make an exception for
& Minister acting under a particular authorizing statute?

MR. BROWNLEE: Yes. This should also lead to greater uniformity
of awards,

MR. MACDONALD: I favor the Public Utilities Board acting in all

cases as the tribunal.
' PROFESSOR ANGUS: There is no valid reason why a competent
administrative tribunal should not decide all matters relating to an
expropriation and it would be infinitely better not to divide the respons-
ibilities as certain authorizing statutes in this Province do.

z3Supra, footnote 1.

LR.S.A. 1938, ¢. 362, and amendments thereln. See footnote 47, surra.
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Question No. 15:

Are the landowner's interests sufficiently protected in the event of
an ex parte interim order?

MR. FOOTE: Surely no landowners’ interests can be sufficiently
protected in the event of an ex parte interim order obtained by a
company, permitting that company to exercise rights in or over the
owner's land. A man can only be sufficiently protected if he is repre-
sented at a hearing.

MR. BROWNLEE: If landowners are to be permitted to complain
with respect to compulsory taking, and I agree that they should be, they
are not protected in the event of ex parte orders.

MR. MACDONALD: In practice they are, because the Board is care-
ful with its practice rules to protect interested parties. The flaw is that
the interim ex parte order, although available to a company, is only
available to a municipality in the special case where it owns and operates
a public utility.

PROFESSOR ANGUS: Once an ex parte order is granted, there is
little possibility of it being rescinded where the expropriating authority
has immediately commenced construction of the undertaking. As a re-
sult, the landowner’s claim can effectively be reduced to one of
compensation only, without a hearing on the merits. Although this
may not happen often, if ever, the possibility of abuse remains open.

Question No. 16:

If an exeditious procedure providing for notice to the landowner was
available, would it be advisable to dispense with ex parte procedure?

MR. BROWNLEE: Certainly.

MR. FOOTE:; Yes!

MR. MACDONALD: This question ‘begs the question’ for the pro-
cedure is only invoked when absentee owners cannot readily be served.
Courts do not abuse ex parte procedures, I think,

PROFESSOR ANGUS: There should be little, if any, necessity for
resort to the ex parte procedure in the first place. Undertakings of the
nature contemplated require considerable planning and do not become
imperative overnight. So long as a speedy procedure providing for
notice is available, it would not be unreasonable to dispense with the
ex parte procedure and thereby preclude possible abuse.

EXPROPRIATION BY OTHER BODIES

This part of the new Act contains only two sections, one defining
in a very general way the meaning of “authorized body”, and the other
stating that an authorized body may expropriate in the same manner as a
company under Part IIT of the Act.

Question No. 17:

Might this part not better be incorporated into Part III by extending
the definition section of that part as has been done in the Manitoba
Expropriation Act.”®

MR. MACDONALD: Yes.
“RS.M. 1984, ¢. 18.



92 ALBERTA LAW REVIEW

MR. BROWNLEE: Yes. It would provide more uniformity.

PROFESSOR ANGUS: Although not of overwhelming importance,

:h merger with the company provisions would add to the uniformity of
e Act.

MR. FOOTE: Agreed!—and then Part III might be incorporated into

Part I and Part II incorporated into Part I, so that we end up with one
uniform procedure.

GENERAL PROVISIONS
Section 45 appears to be a most important provision:

45. Except as provided in subsection (5) of section 25, no person
may in any proceedings under this Act dispute the right of an ex-
propriating authority to have recourse to expropriation or question
whether the land or estate or interest therein to be expropriated is

necessary or essential for the public work or the works, as the case
may be, for which it is to be acquired. :

Section 25(5) pertains to expropriation by a city pursuant to a plan of
development where the “public interest” must be considered by the

Question No. 18:

Does section 45 render the notice and hearing provisions of the Act
illusory by removing the essential issues from consideration?

MR. FOOTE: Yes, for the reasons stated in my anwer to Question
No 9.

MR. MACDONALD: Yes—except where cities are involved in a
“plan of development” as this term is defined in section 298(2) of the
City Act.®®

MR. BROWNLEE: Yes. This anomaly was discussed in my response
to Question No. 9.

PROFESSOR ANGUS: It appears to do so. One wonders why the
Legislature went to such great lengths to provxde various procedures
and then remove from consideration the very issue to be resolved by
these procedures. This is an iniquitous provision and I doubt that those
responsible for the legislation appreciated its implications. It should be
removed from the Act without delay.

CONCLUDING REMARKS
Question No. 19:

(1) Are the provisions of The Expropriation Procedure Act satis-
factory? If not, what changes should be proposed?

MR. FOOTE: Not really. All that the Act has accomplished is to
collect expropriation provisions as they relate to the Crown, municipalj-
ties, companies and other bodies into one Act. No attempt has been
made to merge the procedures or even adopt a common nomenclature.
I would favour a uniform procedure which provides for a preliminary
“Route or Site Hearing” when requested by an affected owner,

PROFESSOR ANGUS: Obviously the provisions of the new Act are
unsatisfactory in many respects. It is to be hoped that they will be

0cR.5.A. 1955, ¢. 42.
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reconsidered and amended at the earliest possible opportunity. Three
major changes which, in my opinion, should be considered are:

(a) the establishment of a uniform procedure applicable to all ex-
propriating bodies including the Crown, which provides for a
hearing before the vesting of land in the taker,

(b) the appointment of an independent administrative tribunal to
deal with expropriation matters only, and

(c) a specific statement in the Act as to the yardsticks to be employed
in the measurement of compensation.

MR. BROWNLEE: They leave a great deal to be desired. I would

suggest these changes:

(i) All awards of compensation should be made by one authority.

(ii) Notification to landowners of impending expropriations and
hearings of the complaints of landowners should precede the
meeting of municipal councils at which expropriation by-laws
are to be proposed.

MR. MACDONALD: In my opinion also, they are not satisfactory

and I would propose the following changes:

(1) The procedure should be alike for all bodies.

(2) There can be no valid reason for making cities subject to different
substantive law provisions (Section 303a).

(3) The Act is not uniform on injurious affection rights.

(4) The Crown should be on the same basis as other takers or other
‘injurious affectors’ of property-~both for procedure and for
substantive rights.

(5) Arbitration as a mode of setting compensation is most unsatis-
factory and should be scrapped.

(6) All bodies should have the issue of quantum put before the
1I;ublic Utilities Board with an appeal to Courts on questions of

w.
v
TRIBUNALS

From time to time there have been different tribunals in England,
the United States, and under Dominion and provincial law. For example,
under the Dominion Expropriation Act®’ jurisdiction is in the Exchequer
Court and under the Railway Act®® in the provincial courts. In the Unit-
ed States, juries are still sometimes used. In England, the Lands Tri-
bunal Act, 1949*° provides for a president with legal training and mem-
bers who are lawyers or experienced appraisers.

In Alberta, many acts in the past provided for three arbitrators. The

new Act provides:

Crouwn—arbitrators unless either party insists on the Court (secs. 19
& 20).

Municipalities—Public Utilities Board.

Companies and other bodies—Public Utilities Board.

otR.8.C. 1882, ¢. 106,
86R.S.C. 1982, c. 2M4.
8012, 13 & 14 Geo. 6, c. 42.
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Question No. 20:
Do you see good reason for the different tribunals under the new Act?
MR. BROWNLEE: No.

MR. FOOTE: No. I would oppose the use of arbitration procedure
in any case. The right of appeal to the Courts on questions of law or
jurisdiction should be available.

MR. MACDONALD: My response to Question No. 19 indicates my
preference for a single tribunal to deal with all expropriation matters.

PROFESSOR ANGUS: It may be that an arbitrator or Court in
Crown expropriations is preferred so as to remove the possibility of
suspicion or allegation that the Crown is receiving favoured treatment
from a tribunal which it has created and can control. There is some
merit in this argument, it seems to me, which can only be dispelled by
the mblishment of a completely independent and impartial expropriation
tribunal.

Question No. 21:

What kind of tribunal is best?

MR. LAYCRAFT (Chairman): It is impossible for anyone who has
had the misfortune to appear before arbitrators fixing expropriation
compensation to say a good word on their behalf. In practice there is
extreme difficulty in getting three arbitrators appointed, since the two
appointed by the various parties can seldom agree on the third. During
the hearing, each arbitrator who has been appointed by one of the parties
feels himself bound to take the party's view, with the result that the
hearing develops into a contest for the ear of the independent arbitrator.

PROFESSOR ANGUS: Tribunal membership should include a
lawyer to handle procedural problems and an expert in land valuation.
In other respects it might follow the precedent of the Right of Entry
Arbitration Board* in this Province which has dealt admirably with both
Crown and private interests in an expeditious but judicial manner,

MR. BROWNLEE: 1 would prefer to see all compensation hearings
before our Public Utilities Board or a comparable Board chaired by a
lawyer,

MR. MACDONALD: As stated previously, I am of the opinion that
the Public Utilities Board would be satisfactory for all expropriation
proceedings.

MR. FOOTE: I would favour an impartial tribunal such as the Public
Utilities Board, sufficiently staffed with men trained or experienced in
the field of expropriation. This Board would delegate its members to
hold regular sittings at specified dates throughout the Province so that
applications could be dealt with by qualified men efficiently, with dis-
patch, and at a minimum of cost, inconvenience and delay to the public.

coEstablished under The Right of Entry Arbitration Act, R.S.A. 1885, c. 290,
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