CONDmONAL SALES-ACCELERATION a..AUSESELECTION-LOSS OF RIGHT TO SUE
The case of Gtntrdl MotorsAcctpl•ntt Co,pordtionof CdnddcrLimiltd
Hwbtrt' is a recent example of the difficulties which may arile whett
mere differenct in words is relied upon without reference to the principL
behind them. The Defendant was in default in rapect of imtalment paJ
mmts due under a conditional-saleagreement covering the purchase by hil
of a motor vehide from a corporation which had asaigned ics rights to rh
Plaintiff. The Plaintiff relied on the so-called"ac:c:eleration
dau.se" in chi
agreement to sue for the full balance owing on ~ purdwc price. Tu
Defendant denied liability ~n the ground that the Plaintiff had not giwa
him notice of its electionto declare the whole of the unpaid balance due, and
relied on the wording of the accelerationclause, which read in part as follows:
"In
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The Plaintiff asserttd that the Statement of Oaim was a sufficient cft.
clararion. Two caseswerecited by the learned trial judge. In Gill v. Yorltsbirt
lnsuronct Compttn1/ where the acceleration clause read 'C.•• if default in
payment is made • . . they htt~t full pow~rlo dtclart ir and all other notes
made by me in their favor due and payable at any time ..• '', Galt J.,of dtt
Manitoba Court of King's Bench held for the Defendant on the ground that
it was necessary for the Plaintiffs to "declare" on the notes before bringing
action. In Child & Gowtrz Piano Co. Ltd. v. Gambrtl, when' the claUSt
read," ... in
of default in payment of any of the payments .•. the then
unpaid balanceof the purchase price •.• shall at tht option of tht campa,
forthwith becomedue and payable . . ." the SaskatchewanCourt of Appeal
held that by making default the Defendant enabled the Plaintiff to bring an
action for the whole of the unpaid balance without notice to the Defendanc.
After reviewingthese two cases, the learned trial judge held that "Accepting
this (tht Gambrd case) as correct, I still think that I should follow mt
Gill case, because of the difference in the wording of the contracts."
He then went on to say that "This is not a barren technicality. Acceleration
clauses•.. are of a penal nature and should be strictly construed."
With all due respect, if the learned trial judge is prepared to accept boch
casessolelyon the differencein wording, it is difficult to conceive0£ a more
"barren technicality". In both cases there is an option to be exercisedby tht
Seller, and the declaration is the notice to the purchaser of the exerciseof thr
option. There is no reason in common sense and, it is submitted, in law, why
the purchaser in one case should be entitled ro notice of the exerciseof the
option by a declaration prior to the commencementof an action, and in che
other case notice comesin the from of a writ or a statement of claim.
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A reviewof the few reponed Canadian cases, most of which come f ram
~ ,stem Canada, shows the difficulties which may arise when a mere 'dif0

:,rrncein the wording" is alone relied upon.
Hotrm,m
v. Gr~dm'1,tll
Limittd' in the Sasbu:hewanCourt of Appeal
,uppc,nsthe present case and the Gill cue in the view that the word
·Jedared"places a condition precedent to the bringing of the action. while
Colwill
v. Wdddtll' in the former SupremeC.ourtof theNorth-Wat Territoria
takesthe oppositeview.'' A similar conflict appears in the uae of the words
"ar the option." The Gdmbrtl case is suppomd by the decision of the
Supreme
Court of Albertatn bcmt in Pritt v. Pmsons,' but Dysart J. in the
Manitoba
Court of King's Bench,held the oppositeview in M~l(t ti di. v.
CityD-, (No. 2.).' One wording whichthe couraagreewill not imply a
noace
co the Purdwer is "ahall immediately (or forthwith) becomedue and
payable:". If the purchaseris in default under the agreement,the vendormay
ipsofa,to exercisehis remedy under the accelerationclaUJC.
A morning spent in District Court Chamberswill lhow the increasing
importanceof these "acceleration clauses,,' and it is not of mere academic
interestto determine the proper method to be followed in nercising the
Seller'srights. It is submitted that the courts in looking to differencesin
wordinghave overlookedan important principle of the law .of conuam. In
certaincontraas, a promist by one ol the parties may be condiaonal upon the
happeningof a pdrticuldr ntnt. When knowledgeof the happeningof the
pankular event is within the peculiar knowledge of the oppoeite party, he
mutt givenoticeto the promisorof the happeningof the panicularevent before
0
hecansue for failure to perform in accordancewith the promise.'
In a conditional sale agrument, the promist is tbe oblistion of the
purchaserunder the acceleration clause. If the acceleration clause ays, "at
rbcoption"of the Seller", or "the Seller may declare", the f'd1IK1Uttr
fftnt
is
meexercisingof the option or the making of the declaration.This particular
mnt "lies within the peculiar knowledge"of the Seller, and, it is submitted,
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thr buver is entitled to notice in such cases as a condition PftCe(f
mt to tht
ritiht to brinft the actit1n. The Gtnnbrtl,Colwillv. W•ddtll, and Pricev.
J>msonrca11eswould therefore appear to be wrong in holdingthat the Seller's
cause of action has matured btforc notice of the aameof the option has
been given or the declaration has beenmade.
On the other hand, in caseswhere the clause,read "shallimmediately (or
forthwith) becomedue and payable", the pttrtkulm nml is the default of
the buyer, and thereis nothing peculiar to either party about the bowledge of
that event. The seller's right of action has immediatelymatured,as dit
causes (supra) have properly held.
As in most aspects of the law of contracts, "prevcndvc law" is available
in this situation, and there are two councs whichthe practitioner mipt fotlow:
(I) ln all cases where there is an opdon to the seller,to tenda noriceor
a declarationto the buyer, although the contract doesnot specificallystate that
notice is a condiriunprecedent to commencementof an action.
(2) Checlchis precedentsand stock of printed forms to ensure that they
usr the "immediatelydue and payable" clause.
If the foregoing be correct, it is submitted that in all casesin which the
seller's rights under the acceleration clause depend 1.1ponhis nerciaing the
option under that clause, notice must be given to the buyer u a condition
precedent to the bringing of an action. Where the buyer's default gives me
to the seller's right, there is no event of which the seller need give notice. If
tht courts keep this distinctionin mind, certainty of principle will return, and
mere differencts nf words with the barren technicalitiesthat follow,will vanish.

-D. F. Fitch,
Tbi,d Y ~"' Liw.

