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THE RIGHT TO PUBLIC PARTICIPATION IN RESOURCES
AND ENVIRONMENTAL DECISION-MAKING IN ALBERTA

SHAUN FLUKER'

This article examines the right to public
participationinresourcesand environmental decision-
making in Alberta. The only reasonable conclusion
fromthe analysisin the paper isthat thereiscurrently
no legal right to public participation in resources and
environmental project decision-making in Alberta.
Project decision-makers have no obligation to hear
organized public interest groups or members of the
public at large who are unable to demonstrate how a
project may personally affect them. The publicinterest
character of resource development decisions has thus
far had no identifiable impact on the consideration of
participatory rights by Alberta courts. Resources and
environmental project decision-making is thus not
necessarily subject to public scrutiny and it becomes
moredifficult to hold official sexercising public power
over resource development legally accountable for
their actions. The role of public participation as an
accepted meanstoinfluencetheexer cise of state power
over matters concerning the public interest deserves
more critical and focused attention from Alberta
courts.

Cet article porte sur le droit a la participation
publique dans les décisions sur les ressources et
I’environnement en Alberta. La seule conclusion
raisonnable de cet article est le fait qu'il n'existe
actuellement aucun droit juridique a la participation
publigue dans les décisions sur les ressources et les
projets environnementaux dans la province. Les
décideurs de ces projets n'ont aucune obligation
d'entendre les groupes organisés de défense de
I"intérét public ou les membresdu grand public qui ne
sont pas en mesure de démontrer comment un projet
les touchera personnellement. L'intérét public des
décisionssur I’ exploitation desressourcesn’'ajusqu’ a
présent pas eu dimpact identifiable sur la
considération dedroitsparticipatifsdanslestribunaux
albertains. Les décisions sur les ressources et les
projets environnementaux ne font donc pas
nécessairement |’ objet de I'’examen du public. 1l est
donc plus difficile de tenir les fonctionnaires des
autorités publiques chargées de I’exploitation des
ressources juridiquement responsables de leurs
actions. Le réle de la participation publique en tant
que moyen accepté d’ influencer |’ exercice du pouvoir
de I'Etat sur les questions touchant I’intérét public
mérite une attention plus critique et ciblée de la part
des tribunaux albertains.
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|. INTRODUCTION

Resourcesand environmental decision-makingisamatter of public governancein Alberta.
The provincial government, and to alesser extent the federal government, regulate this area
with alarge volume of primary and subordinate |egislation. These statutory rules provide a
range of decision-makers with authority to make resource development decisions. These
executive and administrative decisions cover the full spectrum of policies, allocations,
dispositions, approval's, and reviewsthat govern resource expl oration and devel opment from
upstream production to downstream consumption and export. Implicit in thisgrant of power
isthat it be exercised to further the public interest.

Resourcedevel opment hasgenerated economic fruitsacrossthe Albertan landscape. If the
publicinterest were measurablein dollarsalone, it would seem unfathomabl e that organi zed
opposition to resource development exists here. But it does. Collective opposition to the
resource industry in Alberta may have its beginnings near Pincher Creek with people who
complained of health disorders during the 1960s, which they alleged were caused by
exposure to sour gas being produced in nearby gas plants.* Since that time, opposition to
resource development in Alberta has grown in step with the industry’ s expanding footprint
in the province. Resource development projects today are of such a magnitude that they
amost alwaysconflict with environmental and other interests. These conflictshaveled many
to participatein the executive and admini strative decisionsthat govern resource devel opment
in Alberta.

Looking back now, the first wave of collective opposition to resource devel opment had
what seems like easy access to decision-makers. Individuals or groups who wanted to voice
their opinion on the merits of aresource development policy or aparticular project generally
had the opportunity to do so. The public interest was open to question, environmental
protection was in vogue, and participation in resources and environmental decision-making
during the 1970s and 1980s was generally not an issue.? It is difficult to pinpoint exactly
when thedoor to public participationin resources and environmental decision-making began
to close in Alberta. The signs point to a decision by the Alberta government to approve a
controversia pulp mill in late 1990 and the subsequent refusal to hear public opposition on
its socio-ecological effects as the beginning of the demise for public participation in

There is surprisingly little commentary on this point. For some discussion see Andrew Nikiforuk,
Saboteurs: Wiebo Ludwig’sWar Against Big Oil (Toronto: Macfarlane Walter & Ross, 2001) at 20-30.
PS Elder notes the Alberta government was dismissive of these concerns, and that litigation between
residents and energy companies operating in the region was settled out of court: see PS Elder, “The
Participatory Environment in Alberta’ (1974) 12:3 AltaL Rev 403 at 425.

This statement is a bit sweeping, and it may be that some faced barriers to participation. My statement
here isbased on the literature of the time. For some commentary see PA Rowbotham, “ The Growth of
Public Participation in Decisions of the Energy Resources Conservation Board” (1994) 32:3 AltaL Rev
468.
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resources and environmental decision-making in Alberta® Stricter views from decision-
makers on the entitlement to participate are certainly apparent by the mid-1990s, giving rise
totheissueof aright to participatein resourcesand environmental decision-making explored
here.

This article describes the author’ s investigation into the right to public participation in
resources and environmental decision-making in Alberta. This is a different matter from
asking who may participate. Those with authority to make decisions in the public interest
arguably have the discretionary power to invite a wide range of participants into resources
and environmental decision-making processes. But to whom do these decision-makers owe
alegal obligation to hear? Thefundamental question asked hereiswhether adecision-maker
responsible for furthering the public interest in resource development is obligated to hear
from the public.

Resources and environmental decision-making occurs at one of several levelsin public
governance, and therefore any assessment of public participation must specify which level
is being examined. Public participation often features in regiona land-use planning by
governments and it may also occur at the more specific stages of mineral rights disposition
or project review. Generally speaking, a person seeking to participate in resources and
environmental decision-making in Alberta must do so before a resource project decision-
maker. Accordingly, this article focuses on the right to participate in a resource project
review.

Thedoctrinal analysisin Parts|11 and IV showsthereis currently no legal right to public
participation in resources and environmental project decision-making in Alberta. Relevant
decision-makersinterpret their legal obligation as requiring them to hear only those persons
who can demonstrate they may be personally affected by a decision concerning resource
development and itsenvironmental effects. All othersonly participate at the discretion of the
decision-maker, which is not a right to participate but merely an invitation. Alberta courts
have endorsed this interpretation.

Part Il of the article gives an overview of the political and legal context for public
participation. The value we ascribe to public participation is connected to our view on the
proper relationship between the state and its citizens, and our thoughts on who ought to
determine the public interest. Thus debates over the appropriateness of public participation
often come across as two ships passing in the night. One side of the debate has little regard
for publicinput in resources and environmental decision-making, whilethe other side of the
debate views public input as an essential component of any decision that is purported to be
in furtherance of the public interest. In light of these competing visions on public
participation, the importance of the debate for public governance, and the public interest
character of resource development decisions, it is surprising and somewhat disappointing to
observein Part IV that asresource project decision-makers haveincreasingly narrowed their

8 Mary Richardson, Joan Sherman, and Michael Gismondi were involved in the controversy over the
Alpacmill and studied how public participation wascurtailed inthe proceedings. They astutely predicted
these proceedingswould lead to the demise of public participation in Joan Sherman, Michael Gismondi
& Mary Richardson, “Not Directly Affected: Using the Law to Close the Door on Environmentalists’
(1996) 31:1 J Canadian Studies 102.
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view on the scope of persons they are obligated to hear in a project review. Alberta courts
have not given more critical and focused attention to the issue of public participation in
resources and environmental project decision-making.

1. SOME CONTEXT ON PUBLIC PARTICIPATION

Public participation is generally thought to have become a component of resources and
environmental decision-making in the 1960s and the subject has since received significant
attention from policy-makers and scholars.* A precise definition of public participation is
elusive,® but nonetheless the subject is essentially concerned with persons having an
opportunity to influence the exercise of decision-making power. In cases where this
opportunity is contested, the primary issues are determining who hastheright to participate
in the decision-making process and what entitlements accompany such participation.® In
relation to a resource development project review, these questions seem most contentious
when persons without a property or economic interest at stake in the process seek to
participate.

Barton explores the values ascribed to public participation, and he identifies how these
values are influenced by theories of the state and its relationship with citizens.” | will
summari ze four of such theories covered by Barton that are relevant to the doctrinal analysis
of public participation in resources and environmental decision-making conducted in Parts
[l and 1V of thisarticle. Thissummary is provided here simply for context, and the theories
below are not set out to support anormative claim on the current state of public participation
in Alberta concerning resources and environmental decision-making. The absence of public
participation and the narrow category of persons with the right to participate in the exercise
of state power over resource development most certainly have significant implications for

4 Barry Barton provides a comprehensive review of the literature concerning public participation in
resources and environmental decision-making in Barry Barton, “Underlying Concepts and Theoretical
Issues in Public Participation in Resources Development” in Donald N Zillman, Alastair R Lucas &
George (Rock) Pring, eds, Human Rightsin Natural Resour ce Development: Public Participationinthe
Sustainable Devel opment of Mining and Ener gy Resour ces (Oxford: Oxford University Press, 2002) 77.
Barton covers asignificant volume of literature and no attempt is made here to replicate his work. See
generally Alastair R Lucas, “Lega Foundations for Public Participation in Environmental
Decisionmaking” (1976) 16:1 Natural Resources J 73; Raj Anand & lan G Scott, “Financing Public
Participationin Environmental Decision Making” (1982) 60:1 Can Bar Rev 81; Nigel Bankes& JOwen
Saunders, eds, Public Disposition of Natural Resources: Essays from the First Banff Conference on
Natural Resources Law (Calgary: Canadian Institute of Resources Law, 1984); Steven A Kennett, ed,
Law and Process in Environmental Management: Essays from the Sxth CIRL Conference on Natural
Resources Law (Calgary: Canadian I nstitute of Resources Law, 1993); Neil JBrennan, “ Private Rights
and Public Concerns: The ‘Public Interest’ in Alberta’ s Environmental Management Regime” (1997)
7 J Envtl L & Practice 243; Benjamin J Richardson & Jona Razzaque, “Public Participation in
Environmental Decision-making” in Benjamin JRichardson & Stepan Wood, eds, Environmental Law
for Sustainability: A Reader (Oxford: Hart, 2006) 165; RebecaMacias, “ Public Participation in Energy
and Natural Resources Development: A Theory and Criteriafor Evaluation” (2010) Paper 34 Canadian
Ingtitute of Resources Lw, Occasional Papers.

° Barton, ibid at 78.

6 It is difficult to separate questions on the right to participate, and certainly the ability to exercise any
opportunity to partici pate, fromtheentitlementsthat accompany that partici pation. M ost notably whether
thereisfunding provided to cover or offset the costsincurred to participate. Aswell participation comes
in various shapes and sizes. It may involve as little as notification or access to information from the
decision-maker. On the other extreme, it may allow for oral submissions, cross-examination of other
participants, and legal argument. While cognizant of the relevance of these issues to the question of
public participation, thisarticle only looksat the bareright to participate in the decision-making process
and engages on these entitlement questions only in passing as the context demands.

7 See generally Barton, supra note 4 at 84-99.
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the relationship between Albertans and their government. However, athorough assessment
of these implications isleft for interested readers to pursue on their own.

Rational elitism views resource development and the assessment of its socio-ecological
impacts asacomplex matter best resolved by scientistsand other experts. Thisview haslittle
regard for participation by lay people because they lack specialized expertise necessary to
contribute to the process. Public participation is chastised for adding unnecessary delay and
cost to the project review process. This view seems to underlie the rules governing
participation in the environmental impact assessment of a resource development project in
Alberta. Thereview of applicablelegidationin Part 11 illustrates thereis no opportunity for
public input during the assessment processitself. The assessment is completed by a project
proponent to the satisfaction of state officials in the absence of public scrutiny.

Liberal democracy is more accepting of public participation as a means to hold state
officialsaccountableto the governed in their exercise of power over the disposition of public
lands and resources. This view aso believes public participation helps to legitimize the
decisionin question. Asaliberal theory however, political and legal rights are contingent on
owning property. And thusthisview generally limits participation in state decisionsto those
persons whose individual property rights may be adversely impacted by the outcome. The
analysisin Parts |11 and IV demonstrates the strong influence of liberal democracy in how
theright to participate in Albertais administered by resources and environmental decision-
makersand delineated by thejudiciary. Commonto each applicablestatuteisaprovision that
providesaright of participation to, or alternatively an obligation to hear, those persons who
can demonstrate they may be directly affected by the resource development project in
guestion. The various decision-makers and the judiciary alike have applied and interpreted
these provisions to mean the right to participate is only held by individuals who can
demonstrate the project may have an adverse affect on them personally.

Pluralismexpandsthereach of public participation beyond simply thosewhoseindividual
rightsare adversely affected to all personswith ademonstrated interest in the outcome. This
view seemsto underlie early descriptions of public participation in Canada. Andrew Roman
was afrequent contributor to theliterature on this subject at thetime and described an “ open-
door policy” of state agencies:

[ITn Canada there are very few reported cases of a regulatory tribunal denying standing to anyone. The
prevailing federal and provincial regulatory practiceis to allow anyone who wishes to intervene to do so,
without any formal consideration of standing.... Notwithstanding their virtually open-door policy, Canadian
tribunal's have not complained about the number of parties appearing before them?®

Thefederal environmental assessment processasit wasuntil 2012 under thenow-repeal ed
Canadian Environmental Assessment Act® wasan illustration of pluralism. Any person with
an interest in the outcome of an environmental assessment was entitled to participate in the
decision-making process, and federal authorities were obligated to include public

8 Andrew JRoman, “Locus Standi: A Curein Search of aDisease?’ in John Swaigen, ed, Environmental
Rightsin Canada (Toronto: Butterworths, 1981) 11 at 31.
o SC 1992, ¢ 37, asrepealed by Canadian Environmental Assessment Act, 2012, SC 2012, ¢ 19, s52.
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participation, understood in its broadest sense to include all interested persons, in
comprehensive studies and panel reviews conducted under the legislation.® The Canadian
Environmental Assessment Act, 2012™ now restricts participationin afederal environmental
assessment to those who are directly affected by the project in question.’? Whether this
amendment reflects a shift to the views on public participation espoused in rational elitism
or liberal democracy remains to be seen, but it is a significant departure from pluralism
nonetheless.*®

Deliberative democracy takes public participation beyond the shackles of liberalism by
rejecting the presumption of decision-making authority held exclusively by state officials.**
Public participation becomes not just a means of legitimizing state decisions, holding
officials to account or ensuring all interested persons provide input, but rather participation
isthe vehicle by which decision-making power is distributed equally to all those affected to
produce a consensus-based decision. This view is critical of structure or discourse which
favours certain participants over others, and thereby prevents the possibility of true
consensus in decision-making. For example, it questions the effectiveness of public
participation in a process where such participation only occurs after prior decisions have
been made which more or less ensures the outcome will be to the advantage of some
participants over others. An application of thistheory to the Alberta governance framework
would be critical of the fact that the disposition of mineral rights to explore and develop
resources on Crown lands precedes the opportunity for public input on the development at
the project review stage wherein the rights holder seeks regulatory approval to exploit or
recover the resource.

The right to public participation in resources and environmental decision-making is
referenced and implemented by international law. The 1992 United NationsRio Declaration
expressly endorses public participation in environmental issues.” Canadais not asignatory
to themost relevant international 1aw on public participation in resourcesand environmental
decision-making which is the Aarhus Convention enacted by the United Nations Economic
Commission for Europe.’® Article 6 of the Aarhus Convention calls for signatory countries
to establish alegal right to public participation in state decision-making concerning specified
resource devel opment projects, manufacturing, and other industrial processing activities. This
right to participate extends to any person with an interest in the decision, and expressly

0 hid, ss21.2, 34(b).
1 SC2012, ¢ 19, s52.

12 Ibid, ss 2(2), 43(1). For some discussion of these changes to federal environmental assessment see
Meinhard Doelle, “CEAA 2012: The End of Federal EA AsWe Know 1t?" (2012) 24:1 JEnvt Law &
Practice 1.

3 Early environmental assessments conducted under the Canadian Environmental Assessment Act, 2012
suggest the new legislation may not necessarily result in more limited public participation, as these
panelshaveinterpreted thenew “ directly affected” phrase generously toincludeawiderangeof persons.
For some commentary on this point see Martin Olszynski, “New Prosperity Mine Panel Report: A
‘Liberal and Generous,’ ‘Complex,” and Rigorous Interpretation of CEAA 2012” (8 November 2013),
Ablawg.ca (blog), online: <ablawg.ca/2013/11/08/new-prosperity-mine-panel-report-a-liberal-and-
generous-compl ex-and-rigorous-interpretati on-of -ceaa-2012/>.

14 See e.g. Macias, supra note 4. Macias explores the application of deliberative democracy to resources
and environmental decision-making.

1 Report of the United Nations Conference on Environment and Development, Res 1, GA, UN Doc
A/Conf.151/26 (1992) [Rio Declaration].

1 Convention on Access to Information, Public Participation in Decision-Making and Access to Justice
in Environmental Matters, 25 June 1998, 2161 UNTS 447 (entered into force 30 October 2001) [Aarhus
Convention]. For some commentary on the Aarhus Convention see Macias, supra note 4 at 41-45.
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deems public interest environmental organizations conducting policy work in the relevant
field as having an affected interest. The analysis in Parts |1l and IV demonstrates this is
clearly not the casein Alberta.

In relation to the law of Alberta specifically, the right to participate in resources and
environmental decision-making is governed primarily by legislation and these statutory
provisionsalong with their application by decision-makersareexaminedin Part 111. Aswell,
Albertacourts have developed a body of jurisprudence interpreting these provisions. These
judicial decisions are examined in Part V. The right to participate is thus predominately
viewed asastatutory interpretation problem. However, two common law doctrinesalso have
some association to the question of participatory rights. Oneisthedoctrine of standing which
consists of rules generally concerned with keeping “mere busybodies’ from commencing
legal proceedings or ensuring that adecision-maker only hearsfrom thosewith astakeinthe
outcome. The other is the doctrine of procedural fairness, which holds that a person has a
right to be heard by apublic authority beforeit makesadecision that may affect that person’s
interests. The statutory character of legal rules governing the right to participate issue in
Alberta seems to overshadow the influence of these doctrines in the jurisprudence. But
nonethel esstheir influence is apparent in decisions, in particular that of the law on standing,
and therefore some understanding of the common law in these subjectsis necessary to grasp
fully how the right to participate is administered in resources and environmental decision-
making.

The law of standing concerns the entittement of a claimant to commence legal
proceedings. A decision-maker will typically convene a standing deliberation where it is
aleged the applicant or claimant does not have a sufficient interest to initiate legal
proceedings. In a dispute over private rights there is usually no issue of standing because
each party has an obvious interest in the proceedings. For example, a dispute between
contracting parties over theinterpretation of termsin their negotiated bargain or alandowner
asserting another person is unreasonably interfering with the use or enjoyment of his or her
land each involves direct, persona interests on both sides. Similarly in a regulatory
proceeding, the applicant seeking an approval or licence has an obvious interest in the
proceedings. The standing issue is more acute in proceedings commenced in the name of
asserting a public right or interest, where the claimant does not have an obvious interest as
it isunderstood in private law.

The common law standing rule applicable in proceedings commenced to assert a public
right or interest is the same rule that is applied in cases of public nuisance.” The tort seeks
to abate or compensate for an act that unreasonably interferes with apublic right or interest
in matters such as health, safety, morality, or access to communal resources.’® Public
nuisance is considered a crime against the community, and on this basis the Crown has
presumptive standing to initiate the claim.” Inits 2004 British Columbiav. Canadian Forest

v See generally Ontario Law Reform Commission, Report on the Law of Standing (Ontario Ministry of
the Attorney General, 1989) at ch 2.

1 LewisN Klar, Tort Law, 4th ed (Toronto: Thomson Carswell, 2008) at 721-23. For arecent statement
from the Supreme Court of Canada on public nuisance see Ryan v Victoria (City), [1999] 1 SCR 201 at
para52.

19 Klar, ibid.
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Products Ltd. decision the Supreme Court of Canada confirmed the authority of the Crown
to initiate legal proceedings on behalf of the public to abate or compensate for activity that
adversely interfereswith the use and enjoyment of public resources.® Generally speakingin
relation to aclaim asserting apublicright or interest, someone other than the Crown can only
obtain standing by demonstrating they have suffered damage which is different from that
suffered by the public generally.*

In aquartet of decisions between 1975 and 1986 the Supreme Court of Canada devel oped
a public interest exception to this traditional standing rule, and the Court revisited and
affirmed the exceptioninamorerecent 2012 decision.?” The publicinterest exception allows
aclaimant whose rights or interests are too remote or otherwise not directly affected by the
impugned act, but who otherwise has a genuine interest in the matter, to commence legal
proceedings that challenge the constitutionality of legislation or seek judicial review
concerning theimplementation of legislation. The Supreme Court of Canadahasemphasized
that public interest standing servesto enable members of the public to challenge the legality
of state action where the issue in question transcends the interests of those most directly
affected or the state action would otherwise be immune from legal scrutiny. While public
interest standing alleviates some of the traditional limitations inherent in standing, it isan
exception to the rule and is available only in the discretion of the Court and not as a matter
of right.

The doctrine of standing is generally about limiting accessto legal process and ensuring
only those claimantswith adirect, personal interest in the outcome can initiate proceedings.
The reasons for the doctrine, at least traditionally, are to preserve scarce judicial resources
by screening out “mere busybodies’” and to ensure the partiesin legal proceedings are true
adversariesand thusprovidethe court with contending arguments. A proceeding to assert the
public interest must generally be initiated by the Crown. The underlying presumption here
is that determining the public interest is the domain of the state. In all cases the onus to
demonstrate standing is squarely on the person whose right to participateisin question. One
might suggest the doctrine of standing isthe antithesisto public participationinitspluralist

20

[2004] 2 SCR 74 at para 66. This decision involved aclaim by the Crown for environmental damages

resulting from a forest fire caused by negligent burning by Canfor in its logging operations. For

commentary on this decision in the context of a public nuisance claim for environmental damages see

Jerry V DeMarco, Marcia Valiante & Marie-Ann Bowden, “Opening the Door for Common Law

Environmental Protection in Canada: The Decision in British Columbiav. Canadian Forest Products

Ltd.” (2005) 15:2 JEnvtl L & Practice 233.

2 Klar, supra note 18.

2 The quartet of decisions are: Thorson v Attorney General of Canada, [1975] 1 SCR 138; Nova Scotia
Board of Censorsv McNeil, [1976] 2 SCR 265; Minister of Justice of Canada v Borowski, [1981] 2 SCR
575; Finlay v Canada (Minister of Finance), [1986] 2 SCR 607. The more recent decision is Canada
(Attorney General) v Downtown Eastside Sex Workers United Against Violence Society, 2012 SCC 45,
[2012] 2 SCR 524 [ Downtown Eastside Sex Worker s]. To establish publicinterest standing the claimant
must demonstrate: (1) thereisaserious and justiciable issue; (2) the claimant isdirectly affected by the
issue or has agenuineinterest therein; and (3) the claim is areasonable and effective manner in which
theissue may be brought before the courts. These three matters are not to be considered independently,
but rather they should be considered together and applied in light of the overall purpose for public
interest standing in seeking to uphold the principleof legality in government action. Thefirst application
of publicinterest standing in Albertacamein Reesev Alberta (Minister of Forestry, Landsand Wildlife)
(1992), 123 AR 241 (QB).

z Downtown Eastside Sex Workers, ibid at paras 31-34.

2 Ibid at para 35. Public interest standing has been considered recently by an environmental assessment

panel under the Canadian Environmental Assessment Act, 2012 to justify an expansive interpretation

of those persons who are “directly affected” and thus entitled to participate in the assessment. See

Olszynski, supra note 13 at 2.
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formsinceit is primarily concerned with excluding rather than inviting participantsinto the
process, and is most closely aligned with public participation as espoused in liberal
democracy where participation is limited to those who can demonstrate a personal right or
interest is at stake in the outcome. It is thus worth noting that the question of participatory
rights in resources and environmental decision-making is often referred to as a matter of
standing by Alberta courts and project decision-makers. Thisis explored further in Parts 111
and V.

The doctrine of procedural fairness is commonly thought to have originated in the 1863
English decision of Cooper v. The Wandsworth Board of Works® wherein it was ruled a
landowner had aright to be heard by a municipal authority that authorized the destruction
of the landowner’s house for a failure to comply with the municipal building code. The
doctrinegenerally providesthat aperson hasalegal right to know the case against him or her
and an opportunity to meet that case before a public authority makes a decision that
adversely affectsthat person’srights. The Supreme Court of Canada has affirmed on many
occasions without referencing any explicit legal authority, that procedural fairness is a
component of justice in the exercise of public power.”® Considered in thislight, therulein
Wandsworth Board of Wor ks simply encapsul atesanorm of fundamental justicewhichitself
transcends posited law. Whatever its origin, thislegal right to be heard is the correlative of
the legal obligation on the decision-maker to hear those affected by its decision.”

The scope of the doctrine was significantly narrowed during thefirst half of the twentieth
century, and at the high point of contraction Canadian courts held only a statutory decision-
maker acting “judicially” was obligated to hear those affected by its decision. Even an
executive order to expropriate lands did not trigger an obligation to hear the landowner
whoseland wastaken.?® However thelaw wassignificantly reworked by aseriesof decisions
from the Supreme Court of Canadabetween 1979 and 1999 that expanded the application of
the procedural fairness doctrine.”® Today, where an administrative decision by a public
authority may affect the rights, interests, or privileges of an individual, the decision-maker
has alegal obligation to notify that individual of the decision to be made and provide that
individual with an opportunity to be heard. Only clear statutory language will remove the
application of this fairness obligation.®

The doctrine of procedural fairness is generally about ensuring participation in the
exercise of public authority. The right to be heard extends beyond those persons with a
property interest that may be affected by adecision, however it still generally only attaches
to decisionsthat target specific individuals or groups and does not attach to policy decisions
or other decisions of general application.®* So while the doctrine of procedural fairnessis
concerned with expanding participatory rights to amuch greater extent than the doctrine of

= (1863) 143 ER 414 [Wandsworth Board of Works].

% See e.g. Dunsmuir v New Brunswick, 2008 SCC 9, [2008] 1 SCR 190 at para 90.

z Wesley Newcomb Hohfeld, “ Some Fundamental Legal ConceptionsasApplied in Judicial Reasoning”
(1913) 23:1 YaleL J16.

= Calgary Power Ltd v Copithorne, [1959] SCR 24.

» Nicholson v Haldimand-Norfolk Reg Police Commrs, [1979] 1 SCR 311; Cardinal v Director of Kent
Institution, [1985] 2 SCR 643; Knight v Indian Head School Division No 19, [1990] 1 SCR 653; Baker
v Canada (Minister of Citizenship and Immigration), [1999] 2 SCR 817.

%0 Canada (Attorney General) v Mavi, 2011 SCC 30, [2011] 2 SCR 504 at para 39.

s See e.g. Canadian Assn of Regulated Importers v Canada (Attorney General), [1994] 2 FC 247 (CA).
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standing, procedural fairness has not significantly influenced deliberations on the question
of participationinresourcesand environmental decisionsbecause, apart fromtheperspective
of the project proponent, these tend to be decisions of general application.

The analysisin Part 11 will show the right to participate in resources and environmental
project decision-making in Albertatoday is essentially understood as a means to safeguard
privateinterestsagainst intrusion by public authority. The question of participationin project
decision-making is framed as a standing determination, with the onus on the prospective
participant to demonstrate apersonal interest at stakein the proceedings. Thisframing works
strongly against public participation in the pluralist sense, and in particular against
participation by organized publicinterest groups or members of the public at large who seek
to raise general, legal, or policy concerns and are unable to assert private rights will be
adversely affected by a project decision.

I11. PuBLIC PARTICIPATION IN RESOURCE PROJECT REVIEWS

Resources and environmental decision-making exists at several levels of public land
management in Alberta, namely regional land-use planning, rights disposition, and project
review.* Public participation is a component of regional land-use planning and resource
project reviews. There is no opportunity for public participation in the rights disposition
process.® Public consultation isrequired before aregional land-use planisenacted under the
Alberta Land Sewardship Act.>* However prior to the enactment of this|egidlation in 2009
there was no legal requirement for consultation in land-use planning.® Generally speaking,
aperson seeking to participate in resources and environmental decision-making in Alberta
must do so before a resource project decision-maker. Accordingly, this article focuses on
public participation in resource project reviews.

Resource project decision-makers in Alberta include the Alberta Energy Regulator
(formerly the Energy Resources Conservation Board), the Alberta ministry of Energy and
Sustainable Resource Development (ESRD), the Natural Resources Conservation Board
(NRCB), and the Alberta Environmental Appeals Board (EAB).* The authority of these
entities overlaps somewhat and, in the context of energy projects, iscurrently in transition.*
In May 2011 the Alberta government announced plans to consolidate energy project

82 Steven A Kennett & Monique M Ross, “In Search of Public Land Law” (1998) CIRL Occasional Paper
#5, Canadian Institute of Resources Law at 9-20.

s In relation to the disposition of oil and gas rights see Nickie Vlavianos, “Public Participation and the
Disposition of Oil and Gas Rightsin Alberta’ (2007) 17:3 Jof Envtl L & Practice 205. See also Kennett
& Ross, ibid at 15.

b SA 2009, c A-26.8, s5.

s Kennett & Ross, supra note 32 at 11.

% TheAlbertaUtilities Commission and ahost of federal authoritiesincluding the National Energy Board,
the Canadian Environmental Assessment Agency, the Department of Fisheries and Oceans, and
Environment Canada could also be listed here. The decision-makers subject to this study were chosen
because they are the primary provincial authorities for resources and environmental decision-making
on public lands.

s Nickie Vlavianos provides a detailed examination of the overlapping jurisdiction between Alberta
Environment and the Energy Resources Conservation Board in the context of an oil sands recovery
project. SeeNickieVlavianos, “ The L egidlative and Regulatory Framework for Oil Sands Devel opment
in Alberta: A Detailed Review and Analysis’ (2007) CIRL Occasional Paper #21, Canadian Institute
of Resources Law at 30-57.
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decision-making into a single entity.®® That single regulator is now the Alberta Energy
Regulator (AER), created in 2013 under the Responsible Energy Development Act.®

Taking this consolidation into account, resource project decision-making authority is
generally split along the following lines. ESRD is responsible for the environmental
assessment of a wide range of resource development and processing projects, as well as
issuing approvalsin relation thereto, under the Environmental Protection and Enhancement
Act® and the Water Act.** Under REDA, the AER is intended to be the single regulatory
agency responsible for approving all aspects of energy development projects, and
accordingly the AER now has regulatory authority over energy-related approvals under the
EPEA and the Water Act that were previously administered by ESRD, with the exception of
authority over environmental impact assessments on energy projects which for now are
reviewed jointly with ESRD.* When this transition is complete, it will leave ESRD with
responsibility over environmental assessmentsand project approval sfor specified non-energy
resource projects. For these projects, there remains overlap with the NRCB which is also
responsible for approving non-energy resource development projects under the Natural
Resources Conservation Board Act*® such as those related to forestry or recreation, as well
as projects directed to the Board by executive order.

The EAB isan appellate body that hears appeal s under the EPEA and the Water Act from
project review decisions made by ESRD. Although not a project decision-maker per se, the
EAB is included in this study because in the course of hearing appeals the Board has
considered the question of public participation in resource project decision-making on
NUMErous 0Ccasions.

This part examines how each of these decision-makers incorporates public participation
inrelation to aresource development project review. Each entity iseither acreature of statute
Or exercisesits power over resource projects under statutory direction. Where the governing
statuterequiresdecisionsto bemadein the publicinterest, adecision-maker arguably hasthe
discretiontoinviteabroad spectrum of participationintoitsdecision-making.* Aswasnoted
earlier, the analysis set out hereisless concerned with who may be invited to participate or
whom the decision-maker may hear, but is rather focused on who has the legal right to
participate or whom the decision-maker isobligated to hear. Thefundamental issue explored
here is whether a decision-maker responsible for furthering the public interest in resource
development is obligated to hear from the public.

% Government of Alberta, Enhancing Assurance: Developing an integrated energy resource regulator,

a discussion document, May 2011 (2011), online: Alberta Energy <www.energy.alberta.ca/Org/pdfs/
REPEnhancingA ssurancel ntegratedRegul ator.pdf>.
% SA 2012, ¢ R-17.3, ss 2-3 [REDA].
a0 RSA 2000, ¢ E-12 [EPEA].
4 RSA 2000, c W-3.
e Thistransfer of authority was made effective 29 March 2014 (Alberta Energy Regulator, “AER Bulletin
2014-08" (11 March 2014), online: <www.aer.ca/documents/bulleting/ AER-Bulletin-2014-08.pdf>).
RSA 2000, ¢ N-3 [NRCB Act].
For example, Bankes makes this argument in respect of the Environmental Appeals Board in Nigel
Bankes, “Shining a Light on the Management of Water Resources. The Role of an Environmental
Appeal Board” (2006) 16:2 Jof Envtl L & Practice 131 at 170-71.

E A
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The AER and the NRCB require aproject proponent to engagein dialoguewith the public
on a proposed project before an application for approval is submitted to the agency. In
relation to an energy project for example, the AER requires face-to-face consultation with
landowners in close proximity. Common to each statute governing all the decision-makers
examined here is a provision that provides a right of participation to, or aternatively an
obligation on the decision-maker to hear, those persons who can demonstrate they may be
directly affected by the resource development project in question. At some time or another
each decision-maker under review here has provided its view on who meets the “directly
affected” test for theright to participate in its decision-making process. The bulk of Part I11
consists of setting out and analyzing these interpretations to assess how each of these
decision-makers views its obligation to hear public input.

The analysisbeginswith ESRD. Thisisbecause the EPEA providesthe ministry with the
broadest jurisdiction over project decision-making, including responsibility over
environmental impact assessment for resource projects. Thisfirst segment of theanalysisal so
includes an examination of the EAB since the Board hears appeals concerning resource
project decisions made by ESRD. The analysisthen examines participation beforethe AER.
This examination includes the new legislative provisions governing public participation
enacted in REDA, but sinceit isstill early daysfor the AER and REDA thefocusisprimarily
on how its predecessor — the Energy Resources Conservation Board — addressed public
participation in an energy project review. Theanalysisconcludeswiththe NRCB. Inrelative
comparison to the other resource project decision-makers, the NRCB is called upon less
frequently but nonethel esshas considered public participation extensively. Part 111 concludes
with somereflection on how these decision-makersview their obligation to hear publicinput.

A. PuBLIC PARTICIPATION AT ALBERTA ENVIRONMENT AND
SUSTAINABLE RESOURCE DEVELOPMENT AND THE
ALBERTA ENVIRONMENTAL APPEALSBOARD

Alberta Environment and Sustainable Resource Development (ESRD) is responsible for
the environmental assessment of a wide range of resource development and processing
projects, aswell asissuing approvalsin relation thereto, under the EPEA and the Water Act.
Specific types of projects subject to ESRD jurisdiction under the EPEA are listed in the
Environmental Assessment (Mandatory and Exempted Activities) Regulation® and the
Activities Designation Regulation.®® ESRD is responsible for granting approvals under the
Water Act for activities such as diverting surface or groundwater, draining wetlands, or
amending existing licencesto allow for new uses of diverted water. ESRD project approval
decisions may be appealed to the EAB.¥

The EPEA and the Water Act provide for the submission of public commentsto ESRD in
both the environmental assessment and the project approval stage. Section 6 of the

“5 AltaReg 111/93.

a6 AltaReg 276/2003.

“ In caseswhere the subject matter of the appeal has already been considered in ahearing beforethe AER
or the Natural Resources Conservation Board, the Environmental Appeals Board has no jurisdiction to
hear the appeal. EPEA, supra note 40, s 95(5)(b). See also Carter Group v Director of Air and Water
Approvals, Alberta Environmental Protection (8 December 1994), 94-012, online: EAB <www.eab.
gov.ab.caldec/94-012.htmi>.
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Environmental Assessment Regulation®® requires that a project proponent give public notice
of proposed terms of reference for an environmental assessment. In the case of a project
which requires the approval of ESRD, section 72 of the EPEA requires either ESRD or the
project proponent to give public notice of the application, and section 73 provides that a
person who isdirectly affected by the application may submit awritten statement of concern
to ESRD regarding the application. The Water Act similarly prescribes the statement of
concern procedure in section 109. The EPEA and the Water Act are silent on what is meant
by the phrase “directly affected” in sections 73 and 109 respectively. The statement of
concern process and the interpretation given to “directly affected” are crucia determinants
of the right to participate before ESRD.

ESRD will only accept a statement of concern from a person who demonstrates they may
be directly affected by the project application. Since the EPEA and the Water Act are silent
onthemeaning of “directly affected,” ESRD arguably hasfull discretion to decide whether
aperson meetsthistest. ESRD issued policy in 1997 that suggested the ministry isreceptive
to public participation and would interpret “directly affected” in broad terms, however the
Alberta Environmental Law Centre observed in 2001 that the ministry implements a more
restricted approach in practice.”® Inthe course of thisinvestigation, thispolicy was not found
on the ESRD website. And in any event, itisdifficult to identify with precision what factors
ESRD actually takes into account in deciding whether a person is “directly affected”
because, asthe case study bel ow demonstrates, the department does not typically provideany
reasons for its decision to accept or reject a statement of concern.

The foregoing is the extent of public participation before ESRD in resource and
environmental decision-making. Members of the public are entitled to submit written
feedback on proposed terms of reference for an environmental assessment, but there is no
opportunity for public input within the assessment process itself. The absence of public
participation in the environmental assessment process is surprising given that an
environmental assessment isafact-finding exerciseintended to inform subseguent decisions
on whether to approve the resource development project, and as such would presumably
benefit from a broad selection of viewpoints. However, the environmental assessment
provisions in the EPEA appear to reflect the rational elitism view that resources and
environmental decisions are exclusively the realm of experts and technocrats. The absence
of reasons given by ESRD for approving or rejecting statements of concern makesit difficult
to ascertain exactly what view the ministry has on the role for public input into its decision-
making on resource development projects.>

a8 AltaReg 112/93.

9 Cindy Chiasson, “Drawing a Fine Line: The Adjudication of ‘Directly Affected’” (2001) 16:3 News
Brief 6, online: Environmental Law Centre <www.elc.ab.ca/Content_Files/FilessNewsBriefs/Vol.16
n0.32001.pdf>.

50 In proceedingsrel eased just asthisstudy wasbeing compl eted, it wasreveal ed that AlbertaEnvironment
has been rejecting statements of concern filed by environmental groups concerning oil sands projects
on questionable grounds. In an August 2009 internal briefing note, Alberta Environment suggests the
members of the Oil Sands Environmental Coalition are no longer simpleto work with and lessinclined
to work cooperatively — making insinuating remarks on the use of legal process by these groups to
oppose project approvals. The Pembinal nstitute attached thefull text of the briefing noteto itswebsite.
See Pembina Institute, “Court rules Alberta improperly excluded Pembina Institute from oilsands
regulatory process’ (2 October 2013), online: <www.pembina.org/media-release/2484>); briefing note
of Alberta Environment to the Deputy Minister (12 August 2009), online: Pembina Institute
<www.pembina.org/reports/tab-19-august-12-2009-briefing-note.pdf>.
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Public participation in a decision by ESRD concerning a resource development project
may also occur as part of appeal proceedings before the EAB.5* A person who previously
submitted a statement of concern to ESRD concerning the project and who is directly
affected by the ESRD decision may file a notice of appeal with the EAB.5 Upon receipt of
anotice of appeal, the Board must conduct a hearing, either in person or by way of written
submissions.® However, asisthe case with the statement of concern process before ESRD,
thisopportunity to participateislimited only to those personswho can demonstrate they may
bedirectly affected by the project. The EPEA and the Water Act are also silent here on what
is meant by the phrase “directly affected” in the applicable provisions. The EAB has
provideditsinterpretation of “ directly affected” in numerousdecisions, and some of themore
relevant decisions have been analyzed in the literature® No attempt will be made to
duplicate that work here.

The EAB limitsthe right to participate to those who can demonstrate a personal right or
interest that isdiscerniblefromacommunity interest and which may be harmed by the ESRD
decision in question. The EAB looks for evidence setting out how a person usesthe areain
guestion, aswell as how the project will affect that areaand the person’ suse of it. The right
to participate in decisions made by the EAB is thus a function of the causal proximity
between the alleged harm on aperson’ sbeneficial interest(s) and the project or devel opment
in question. The first EAB decision to reflect this approach to participatory rights was its
1995 Kostuch decision wherein the Board dismissed an appeal by the late Martha Kostuch
on the grounds her concerns were speculative or too remote.® In the view of the EAB,
Kostuch did not provide sufficient evidence of how the approval concerning a cement plant
in the Rocky Mountain House region would affect her use of the region.

This interpretation suggests a public interest environmental group will have significant
difficulty demonstrating it may be directly affected and accordingly has the right to
partici pate before the EAB.* Such groups can rarely demonstrate a specific right or interest
concerning the use of an areawhich is discernible from the community, and indeed they are
often organized to serve as avehicle for public engagement on community issues and thus
by definition are not “directly affected.” The EAB itself hasstated it “ has been the exception
rather than the general rule” where a group satisfies the directly affected test.”’

A review of EAB decisionsthat address group participation confirmsthis. Working from
a database of EAB decisions that mention the word “group,” 22 EAB decisions were

5t The EAB is established pursuant to section 90(1) of the EPEA, supra note 40.

52 EPEA, ibid, s 91(1)(a)(i); Water Act, supra note 41, s 115(1)(c)(i).

5 EPEA, ibid, s94.

4 Thesearchterm*“directly affected” in adatabase of EAB decisionsin Quicklaw produced 268 decisions
since 1994 wherein the term is referenced (22 October 2013). For detailed commentary on the
application of the directly affected test by the EAB see Bankes, supra note 44 at 162-71. The EAB
employs astandard description of itsinterpretation of “directly affected” inits decisions, following the
judicid interpretation of “ directly affected” provided by the Alberta Court of Queen’s Bench in Court
v Environmental Appeal Board (Alta), 2003 ABQB 456, 333 AR 308.

% Re Kostuch, [1995] AEABD No 9 (QL) [Kostuch].

%6 Bankes, supra note 44 at 169-70. See also James Mallett, “Group Standing and the Environmental
Appeals Board: The Latest Word” (2005) 20:1 News Brief 5, online: Environmental Law Centre
<www.elc.ab.ca/Content_Files/NewsBriefs/Vol.20-1.pdf>.

& Re Jericho, [2004] AEABD No 36 (QL) at para121.
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identified that address group standing.® Of those 22 decisions, only two decisions grant
standing to a community group. In a 1995 decision, the EAB granted standing to a
community group representing concerned residents of the Hazel dean community in the City
of Edmonton seeking to appeal a decision allowing anearby facility to add a new source of
emissionsto its operations.> The decision to grant standing to this group was based, in part,
on survey evidence that indicated more than 50 percent of the residents in the community
were concerned about the possible adverse effects from the new emissions. The Board
concluded:

Herein liesthe crux of the directly affected dilemma: how does an appellant discharge the onus of proving
that he or she is directly affected when the nature of air emissions is such that al residents within the
emission areamay bedirectly affected to the same degree? One might beled to the conclusion that no person
would have standing to appeal because of hisinability to differentiate the affect upon him as opposed to his
neighbour. Thisisunreasonable and it is not in keeping with theintent of the Act to involvethe publicinthe
making of environmental decisions which may affect them %

Thereisno reference to personal rights and interests or evidence of causal connectionin
this decision, and the EAB expressly references public involvement in decision-making as
a purpose underlying its governing legislation.”* It is noteworthy the Hazeldean decision
predates the 1995 Kostuch decision, if only by a matter of weeks. The endorsement of
participation by public interest groups would not continue beyond the Hazel dean decision.
Subsequent EAB decisions confirm the 1995 Kostuch decision as the defining moment in
how the EAB views the right to participate before it. In all subsequent decisions to allow
community or public interest group participation before it, the EAB invites the group as a
discretionary participant or an intervener to proceedings commenced by a person who met
the “directly affected” test for standing.®

In order to update the literature concerning public participation before ESRD and the
EAB, and provideanillustration of theforegoing analysis, thefoll owing case study examines
ESRD and EAB decisions in relation to an application to amend a water licence under the
Water Act. Over the last decade or so ESRD has amended numerous water licences held by
irrigation districts to allow them to allocate water for commercial purposes other than
irrigation. On multiple occasions environmental groups have questioned the authority of
ESRD to approve these amendments and have sought to participate in the amendment
processto voicetheir concerns. Thefirst of such attemptswas made by the Southern Alberta
Environmental Group with respect to an application by the St. Mary Irrigation District for

58 Based on a Quicklaw search. In isolating the 22 group standing decisions, cases were excluded where
an individual was seeking to participate on behaf of a group.

Zg Rbe(;—lazel dean Community League, [1995] AEABD No 5 (QL).

Ibid.

& Intheother decisionto grant group standing, the EAB relied on evidencethat i ndividual memberswould
meet the directly affected test as set out in Kostuch, supra note 55 and also that the group was formed
specifically to participate before the Board. See Re Bailey, [2001] AEABD No 10 (QL) at paras 47-56.

62 Section 95(6) of the EPEA, supra note 40, provides the EAB with the power to allow any person to
appear before it and make representations. Decisions that have allowed group participation as such
include: Re Zon, [1997] AEABD No 22 (QL); ReKievit, [2002] AEABD No 41 (QL); ReImperial Oil,
[2002] AEABD No 49 (QL); Re Court, [2002] AEABD No 51 (QL); Re Doull, [2002] AEABD No 64
(QL); Re Mountain View Regional Water Services Commission, [2004] AEABD No 9 (QL); Re Gadd,
[2005] AEABD No 18 (QL); Re Tartan Energy, [2005] AEABD No 32 (QL).
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an amendment to its 1991 licence to expand its allowable uses. ESRD and the EAB denied
the group, or any other person for that matter, any opportunity to oppose the application.®

In 2010 threeirrigation districts applied to ESRD for similar change-of-purpose licence
amendments:. the Eastern Irrigation District, Western Irrigation District, and Bow River
Irrigation District. In each application, atrio of environmental groups and two individuals
(collectively referred to as the “public interest participants’ in the remainder of this case
study) filed statements of concern with ESRD under section 109 of the Water Act. In each
instance ESRD rejected the statement of concern on similar grounds that the group or
individual was not directly affected and did not exist or reside within sufficient proximity to
the areaof water affected by the applied-for licence amendment. A sample of such reasoning
is set out below from an ESRD letter addressed to one of the public interest participants:

Section 109(1) of the Water Act statesthat if notice is provided, any person who is directly affected by the
application may submit a written Statement of Concern setting out their concerns with respect to the
application. Y our geographic location is outside the area associated with this proposed amendment. The
Water Act requires that to be considered a Statement of Concern a person must be directly affected by the
application. To be considered directly affected, a person must be able to demonstrate an interest that is
directly impacted or harmed by thislicenceamendment application. Onthisbasis, you will not be considered
as directly affected and your submission will not be considered a Statement of Concern.®*

Interestingly, ESRD is similarly brief when accepting a statement of concern. ESRD
accepted the statement of concern filed by Walter Holoch, a rancher with property located
within the easternirrigation district. In accepting Holoch' s statement of concern, ESRD told
Holoch“[y]our letter isconsidered asan official Statement of Concern pursuant to the Water
Act and, as such, you will be advised as to the Director’s decision pertaining to this
application.”® Thisalso demonstratesthe earlier observation that participation before ESRD
by a person who meets the “ directly affected” test amounts to filing a written statement of
concern and nothing more.

In November 2010, ESRD granted the change-of-purpose licence amendment requested
by the Eastern Irrigation District, and ESRD did likewise for the Western Irrigation District
and Bow River Irrigation District in 2011. Thefive public interest participants together with
Holoch subsequently filed a notice of appea with the EAB under section 115(1)(c) of the
Water Act to challengethe Eastern Irrigation District licence amendment, and thefive public
interest participantsalonefiled similar noticesof appeal to challengethelicenceamendments
granted to the Western Irrigation District and Bow River Irrigation District.

The Eastern Irrigation District licence amendment appeal was the first of the three to be
considered by the EAB. In apreliminary motion to the EAB, ESRD challenged the standing

& Re Jericho, [2004] AEABD No 36 (QL). For further discussion see Nigel Bankes & Arlene Kwasniak
“The St. Mary’s Irrigation District Licence Amendment Decision: Irrigation Districts as a Law unto
Themselves’ (2005) 16:1 JEnvtl L & Practice 1.

o4 Letter from Alberta Environment to Alberta Wilderness Association (1 September 2010) in the EAB
hearing record for Eastern Irrigation District Water Act Licence Amendment Application No. 00071066-
00-01.

& Letter from Alberta Environment to Walter Hohloch (1 September 2010) in the EAB hearing record for
Eastern Irrigation District Water Act Licence Amendment Application No. 00071066-00-01.
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of all five public interest participants and Holoch as not being directly affected persons.
Accordingly, the EAB began its Eastern Irrigation District proceedings asking for written
submissions on standing. The EAB issued its standing decision in August 2011, ruling that
none of the public interest participants were directly affected by the licence amendment and
thus had no standing to appeal the licence amendment.® The EAB ruled the concernsraised
by the public interest participants which questioned the authority of ESRD to approve the
licence amendment and the implications of such approvals for their ongoing policy and
advocacy work does not congtitute a personal right or interest that may be affected by the
ESRD decision.®” Moreover, in order to demonstrate the requisite personal impact called for
by the legidation, individual members of a group applicant must demonstrate they may be
personally affected.®®

The public interest participants also argued, in the alternative, that the EAB grant them
public interest standing to appear before the Board. The groups advanced two statutory
interpretation arguments to support their view a person need not be “directly affected” to
appear before the EAB, namely that section 95(6) of the EPEA gives the Board power to
allow any person to appear before it and also that nowhere in the legidlation isit stated that
the Board is obligated to dismiss an appeal filed by a person who is not directly affected.
Accordingly, the public interest participants argued the EAB has the power to grant public
interest standing in accordance with the established criteriain the jurisprudence.”*® The EAB
ruled it does not have jurisdiction to grant public interest standing.” The public interest
participants were thus completely excluded from participating before the EAB to challenge
the legality of the licence amendments.

B. PuBLIC PARTICIPATION AT THE ALBERTA ENERGY REGULATOR
AND ITS PREDECESSOR ENERGY RESOURCES CONSERVATION BOARD

The AER was established in 2013 pursuant to section 3 of REDA™ and is intended to be
the singleregulatory authority responsiblefor the approval and ongoing oversight of energy
resource projectsin Alberta. The AER replaced the Energy Resources Conservation Board
(ERCB).” In addition to REDA, the AER obtains its regulatory authority from several
resource-specific statutes including the Oil and Gas Conservation Act.”

None of the rules pertaining to mineral rights disposition or surface access to construct
energy facilities provide for public participation.” As was noted above, there is little
opportunity for publicinput inthe environmental assessment processadministered by ESRD.

&6 Re Alberta Wilderness Assn, [2011] AEABD No 18 (QL) [Alberta Wilderness Assn].

& Ibid at paras 135-43.

e Ibid at para134.

6 For adiscussion of public interest standing see supra note 22 and accompanying text.

o Alberta Wilderness Assn, supra note 66 at paras 154-60.

n Supra note 39.

2 The agency responsible for the regulation of energy projects has changed its name several times since
the 1930s when the Alberta government formed the Petroleum and Natural Gas Conservation Board to
regulate the burgeoning oil and gasindustry. David H Breen sets out the history in Alberta’ s Petroleum
Industry and the Conservation Board (Edmonton: University of Alberta Press, 1993).

I RSA 2000, c O-6[OGCA]. Other resource-specificlegislationincludesthe Coal Conservation Act, RSA
2000, ¢ C-17 and the Oil Sands Conservation Act, RSA 2000, ¢ O-7.

" Vlavianos, supra note 33.
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Accordingly, if thereisto be any public participation in energy project decision-making it
must occur at the AER.

Public participation ostensibly beginswith the AER requirement that a project proponent
implement a community participation program before making its application for project
approval.” The AER expects this program to include notification and dial ogue with various
stakeholders in the surrounding area including local authorities, public interest groups,
holders of other dispositions, and any other person who expresses aninterest in the project.”
The AER specifically requiresan energy company to conduct face-to-face consultation with
the landowner and resident (if different from the owner) of the land upon which the project
will be located, aswell as owners of land within a prescribed radius of specified projects.”
The prescribed radius varies from as little as 100 metres to as far as several kilometres,
depending on the nature of the energy project in question. The prescribed face-to-face
consultation radius for a conventional sweet gas well, for example, is 300 metres from the
well site.”® The AER requires a project proponent to disclose any unresolved objections
concerning the proposed project in its application to the AER.™

The legidlative rules governing public participation before the AER are currently in
transition from the now-repealed Energy Resources Conservation Act®* to REDA and its
underlying subordinatelegislation. Itistoo early to assessfully how public participation will
unfold under REDA but some preliminary observationsare made at theend of Part 111.B. This
transition does, however, present an opportunity to bookend the right to public participation
asit existed at the ERCB under the Energy Resources Conservation Act, and that is where
theanalysisbegins. One caveat hereisthat acompletereview of all ERCB or AER decisions
on public participation is not feasible because such decisions are typically set out only in
letters sent directly to persons seeking to participate.

For decades prior to the enactment of REDA, public participation before the ERCB was
governed by section 26 of the Energy Resources Conservation Act:

[€0)] Unlessit is otherwise expressly provided by this Act to the contrary, any order or direction that the
Board is authorized to make may be made on itsown motion or initiative, and without the giving of

notice, and without holding a hearing.

2 Notwithstanding subsection (1), if it appears to the Board that its decision on an application may
directly and adversely affect the rights of a person, the Board shall give the person

(& notice of the application,

(b) areasonable opportunity of learning the facts bearing on the application and presented to the
Board by the applicant and other parties to the application,

75 AER, Directive 056: Energy Development Applications and Schedules (1 September 2011), s 2.2.1,
online: AER <www.aer.calrules-and-regul ations/directives/directive-056>.

76 Ibid.
77 Ibid, s2.3.1.
78 Ibid.

I Ibid, s3.8.2.
g RSA 2000, ¢ E-10, as repealed by REDA, supra note 39, s 112.
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(c) areasonable opportunity to furnish evidence relevant to the application or in contradiction or
explanation of the facts or allegations in the application,

(d) if the person will not have afair opportunity to contradict or explain the factsor allegationsin
the application without cross-examination of the person presenting the application, an
opportunity of cross-examination in the presence of the Board or its examiners, and

(e) an adeguate opportunity of making representations by way of argument to the Board or its
examiners.

Prior toitsrepeal in 2013, the section 26(2) “ directly and adversely affected” test had been
in force since 1969 when the Alberta government added it as section 110(2) to the Oil and
Gas Conservation Act.® Prior to 1969 the ERCB had complete discretion to decide when to
conduct a hearing.®

When faced with a request for a hearing by a person, typically the case where the
community participation program administered by a project proponent fails to resolve
outstanding objections to the project, section 26(2) of the Energy Resources Conservation
Act imposed an obligation on the ERCB to form an opinion on whether its project decision
may directly and adversely affect the rights of the person. By the time it ceased to exist in
2013, the ERCB had constructed avery narrow view of those persons capable of meeting the
“directly and adversely affected” test in section 26(2) and the Board seemed very reluctant
to engage in public participation.

To beginwith, it is noteworthy the ERCB was not always so restrictivein its approach to
participation in energy project decision-making. In hisearly study of public participationin
Alberta resource development decision-making, Elder commented on a “liberal”
interpretation given by the ERCB to persons capable of meeting the “directly and adversely
affected” test:

Public participation is an integral part of the Board's procedure.

TheBoard, under itsrules of procedure, takes abroad view of its mandate, and generally, where protestsare
lodged after advertising, the Board will hold ahearing. It also liberally interprets the question of direct and
adverse affect in favour of the intervener so long as the intervener has “a bona fide interest”. Indeed, for
developments such as gas plants, all land owners within a two mile radius are given notice and there are
mailing lists of oil companies and environmental groups as well 8

A paradigmatic example of this approach to public participation at the ERCB in earlier
timesisthe 1986 hearing to consider a Shell Canada application for alicenceto drill a sour
gaswell on public landsin southwestern Alberta.® Part of the significance attaching to this

8l The Oil and Gas Conservation Act, 1969, SA 1969, ¢ 83.

8 Earlier versions of section 26 had been in force since the creation of the Petroleum and Natural Gas
Con(se)rvation Board in 1938. See e.g. The Oil and Gas Resources Conservation Act, SA 1938, ¢ 83,
s47(1).

&3 Elder, supra note 1 at 424-25.

8 ERCB, A Report on an Application by Shell Canada Limited to Drill a Critical Sour Gas Well in the
Jutland (Castle River South) Area (Calgary: ERCB, 1986).
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application was that it was the first gas well in the region, and there were no landowners
(other than the Crown) or residents in the vicinity. At the hearing the ERCB received
submissions from a wide range of environmental interveners including Parks Canada, the
Alberta Wilderness Association, the Canadian Parks and Wilderness Society, and several
United States environmental groups. These groups and individuals opposed the Shell
application because they believed the well would destroy the wilderness character of the
region and the environmental values inherent therein.

Subsequent proceedings further suggest public participation before the ERCB was not at
issue during the 1980s and early 1990s. In 1988 the ERCB convened a hearing to consider
another contested application by Shell Canada to drill a gas well in the foothills of
southwestern Alberta, and a similar group of public participants made submissions to the
Board in the hearing.®® Likewise in 1994 the ERCB heard from a variety of public
participants including environmental groups, First Nations, and local municipalities in a
hearing to consider an application by Amoco Canada to drill a gas well near the Oldman
River in southwestern Alberta.®* These decisions do not confirm whether or not the ERCB
felt obligated to include broad public input in its review of the subject applications, but
nonethelessiit isimportant to note these proceedings concerned energy projects located on
public lands far removed from residents or other persons who would fall within the Board's
face-to-face consultation radius. At a minimum, these decisions show the ERCB was not
excluding public participants.

Based on publicly available information it is not possible to pinpoint an exact date when
the ERCB began to restrict participation to those persons who reside or own land in close
proximity to the project in question. The “directly and adversely affected” test set out in
section 26(2) of the Energy Resources Conservation Act remained unchanged from 1969
until 2013, but at some point during that timeframe the ERCB began to interpret and apply
section 26(2) asa*“ standing” test to limit participation in energy project applicationsto those
in close proximity. Restrictions on public participation are apparent in written decisions
dating back to at |east 2003.

In a2003 hearing to consider an application by Polaris Resourcesto drill a sour gaswell
in the same region as the earlier applications described above, the ERCB allowed all
residents within the prescribed consultation radius and landowners within 1.5 kilometres of
thewell to participate fully at the hearing.!” The ERCB granted other members of the public
the opportunity to express concerns at the hearing but denied them an entitlement to submit
evidence or cross-examine Polaris:

The Board is of the view that residents located within the 13.54 km cal culated EPZ radius of the well and
landowners within 1.5 km of the well have standing for the purposes of participating at the public hearing
under Section 26 of the Energy Resources Conservation Act.

& Shell Canada Limited Application for a Well Licence, Waterton Field (22 December 1988), D88-16
(ERCB).

8 Application for an Exploratory Well —Amoco Canada Petroleum Company Limited, Whaleback Ridge
Area (6 September 1994) 94-8 (ERCB).

& Pre-hearing meeting — Applications for a licence to drill a sour gas well, compulsory pooling, and
special well spacing orders—Polaris Resources—Livingston Field (30 April 2003), 2003-30 (AEUB),
online: AER <www.aer.ca/documents/deci sions/2003/2003-030.pdf>.
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Those partieswho have registered their interest and who fall outside of the 13.54 km radius may participate
at the hearing but, depending on whether they have joined agroup with standing, their participation may be
limited to presenting a short statement of their position. They would not have full participation rights, such
as leading evidence, cross-examining witnesses, and giving final argument.88

By 2006 the ERCB wasapplyingthe“directly and adversely affected” test in section 26(2)
to exclude public participation altogether in energy project applications. In a June 2006
decision, the ERCB denied participatory rights to a number of individuals, groups, and the
Municipal District of Pincher Creek which sought to express concerns to the Board on an
application by Compton Resources to drill a gas well in the foothills of southwestern
Alberta.® Compton obtained the consent from the owner of the lands upon which the well
was to be drilled, and subsequently argued that none of the other parties were entitled to a
hearing.® The ERCB accepted this argument, and provided several justifications for its
ruling: the closest residentsto thewell, not including the consenting landowner, were at | east
1.2 kilometres from the well site and were located beyond the face-to-face consultation
radius prescribed by its own directives; the Municipal District of Pincher Creek had general
concernsthat were not specifictothewell facility; the AlbertaWilderness Associationwould
not be affected to a greater or lesser degree than the public generally; and the membership
of the Pekisko Group did not include an owner of land or resident in sufficient proximity to
the well site.

In 2007 a large number of persons objected to the drilling of a sour gas well by Shell
Canada near the hamlet of Beaver Minesin southwestern Alberta. In apre-hearing decision
the ERCB further refined its view on “standing” to appear before the Board:

In making a determination as to whether a person has standing under this section, the Board has adopted a
two-part test. The Board will first determine whether a person has alegally recognized interest or right and,
second, whether the information provided by that person shows that the applications before the Board may
directly and adversely affect that interest or right.

Inregard to Shell’ sproposed well and pipelines, the Board is satisfied that the personswho reside within the
proposed 6.9 km EPZ for thewell and have submitted an objection have shown that they have alegal interest
or right and that that interest or right may be directly and adversely affected. The Board formed this opinion
on the basis of these persons' proximity to the proposed well and pipelines, the fact that the proposed well
and one of the pipelineswill be classified aslevel 3 and alevel 2 respectively, and the nature of the issues
raised regarding the potential direct and adverseimpactsontheir legal interest or right. In addition, theBoard

& Ibid at 5.

8 Decision on requests for consideration of standing respecting a well licence application by Compton
Petroleum Corporation — Eastern Sopes Area (8 June 2006), 2006-052 (AEUB), online: AER
<www.aer.ca/documents/deci sions/2006/2006-052.pdf>.

90 Ibid at 6.

o Ibid at 7-8.
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notes that Shell agreed that these individuals would have standing with respect to these applications.
Therefore, the Board has granted standing to these persons to participate in the hearing.92

This excerpt demonstrates that by 2007 the ERCB had devel oped a standard approach to
deciding questions of participation — or standing asthe ERCB putsit — which Part IV will
show was endorsed by the Alberta Court of Appeal. Somewhat more problematic, this
excerpt also suggeststhe viewsof the project proponent i nfluenced the ERCB’ sview onwho
it was obligated to hear in these proceedings. Of note on this point, Shell Canada had
opposed the participation of Michael Sawyer who sought to participate as a concerned
member of the public who used the area for recreational purposes but was not a resident
within the prescribed consultation radius.®®

Sawyer objected to the proposed well on grounds that he used the region for recreational
purposes and that the sour gasfacilitieswould elevate his exposureto health and safety risks
when visiting the area. The ERCB denied him standing, and gave the following reasons:

Mr. Sawyer isarecreational user of thepubliclandsintheareaand visitsfriends. However, heand hisfamily
do not reside near the proposed well or pipelines. Therefore, they would not be subject to the potential direct
and adverse impacts claimed, unless they choose to frequent the area. Thisis not the case for residents who
arewithinthe EPZ. Also, the proposed well and pipelinesarewithin thevicinity of other wellsand pipelines
producing or transporting gas containing H,S. This type of well and pipeline is not new to the area
Therefore, the Board believes Mr. Sawyer failed to establish that the potential impacts may affect his and
hisfamily’s safety differently or to a greater degree than that of any other member of the public using the
areafor recreation or visiting friends. He has not demonstrated the connection between the proposed well
and pipelines and a potential direct and adverse impact on his and his family’s health or safety.94

The ERCB denied Sawyer the opportunity to participate on the basis that the well would
not affect him in a different manner from that of the public generally. The ERCB ruled
similarly against the participation by the Castle-Crown Wilderness Coalition.®

What is perhaps most notable is that more or less the same group of persons had no
difficulty participating before the ERCB in hearings concerning wells in the same region
during the 1980s and 1990s. In the passage of time the ERCB became increasingly averse
to public participation before it and, with the odd exception,* the ERCB was applying the
“directly and adversely affected” test initsgoverning legislation to deny participatory rights
to anyone other than landowners or residents within a consultation radius prescribed in the

o2 Prehearing meeting — applications for a well and associated pipeline licences — Shell Canada —
Waterton Field (27 June 2007), 2007-053 at 3 (AEUB) [emphasis added], online: AER <www.
aer.caldocuments/deci sions/2007/2007-053.pdf>.

9 Ibid at 4.
b Ibid at 5.
% Ibid at 5.

% Theseexceptionswouldincludeenergy project reviewsconducted jointly betweenthe ERCB and federal
environmental assessment authorities where public participation was governed by the Canadian
Environmental Assessment Act, supra note 9. For some discussion see supra notes 9, 10 and
accompanying text. See e.g. Report of the Joint Review Panel Established by the Federal Minister of
the Environment and the Alberta Energy and Utilities Board — Decision 2009-008: Encana Shallow
Gas Infill Development Project (Calgary & Ottawa: ERCB & Canadian Environmental Assessment
Agency, 2009), online: AER <www.aer.ca/documents/decisions/2009/2009-008.pdf>.
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Board’s own directives who could also demonstrate the energy project may affect them
personally and in amanner different from the public generally.

Section 26 of the Energy Resour ces Conservation Act was repeal ed and replaced with the
enactment of REDA in 2013. It is too early to assess fully how public participation will
unfold under REDA but some preliminary observations can be made based on the new
provisionsin the legidlation.

The relevant provisions of REDA governing public participation at the AER are sections
32, 33(1), and 34:

32 A person who believesthat the person may be directly and adversely affected by an application may
file a statement of concern with the Regulator in accordance with the rules.

33(1) Where a statement of concern is filed in respect of an application, the Regulator shall decide, in
accordance with the rules and subject to section 34, whether to conduct a hearing on the application.

34(1) Subject to subsection (2), the Regulator may make a decision on an application with or without
conducting a hearing.

2 The Regulator shall conduct a hearing on an application
(& wheretheRegulator isrequired to conduct ahearing pursuant to an energy resource enactment,
(b) when required to do so under the rules, or
(c) under the circumstances prescribed by the regulations.

(©)] If the Regulator conducts a hearing on an application, a person who may be directly and adversely
affected by the application is entitled to be heard at the hearing.

4) A hearing on an application must be conducted in accordance with the rules.

Thefirst observation is that the provisions of REDA alone do not provide alegal right to
participate in front of the AER. Section 34(2) obligates the AER to conduct a hearing only
in circumstances where another enactment requires the hearing. An “energy resource
enactment” is defined in REDA to mean the various energy sector-specific statutes such as
the Oil and Gas Conservation Act,” and none of these statutes require the AER to hear
public concerns. Sections 6.2 and 7 of the Alberta Energy Regulator Rules of Practice® set
out factors the AER may consider in deciding whether to conduct a public hearing on an
energy project application.®

o REDA, supra note 39, s 1(1)(j).

o8 AltaReg 99/2013.

9 For some commentary on these factors and their potential impact on the right to participate in AER
proceedingssee Shaun Fluker, “ Amended Rulesof Practicefor the AlbertaEnergy Regulator: MoreBad
News for Landowners and Environmental Groups’ (11 December 2013), Ablawg.ca (blog), online:
<ablawg.cal2013/12/11/amended-rul es-of - practi ce-for-the-al berta-energy-regul ator-more-bad-news-for-
landowners-and-environmental-groups/>.
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The second observation isthat REDA bringsthe statement of concern processto the AER
that was examined earlier in relation to ESRD and the EAB. A person who feels he or she
may be directly and adversely affected by an energy project must initially file a statement
with the AER documenting the concern(s). Failure to properly file a statement of concern
with the AER extinguishes any possibility of participation before the AER under REDA.

Thefinal observation isthat participation by a member of the public or interest group is
dependent on three favourable determinations by the AER: (1) the AER forms the opinion
the person filed a statement of concern in accordance with section 32 of REDA and the
Alberta Energy Regulator Rules of Practice; (2) the AER forms the opinion that statement
of concern demonstrates the person may be directly and adversely affected by the energy
project; and (3) the AER decides to conduct a hearing. In the case where the AER decides
not to conduct a hearing in relation to an energy project review, public participation at the
AER amounts only to obtaining publicly disclosed information about the proposed energy
project and filing a statement of concern with the agency.

C. PuBLIC PARTICIPATION AT THE
NATURAL RESOURCES CONSERVATION BOARD

TheNatural Resources Conservation Board (NRCB) cameinto existencein 1991 at atime
whenthe Albertagovernment overhauleditsregulatory framework governing environmental
management. The agency was created to review project proposals for non-energy resource
development and assess whether such development isin the public interest. The NRCB till
holds this public interest mandate over non-energy resource projects, but today the NRCB
also regulates some aspects of feedlot operations and serves as an appellant body under the
Agricultural Operation Practices Act'™ concerning approval sandinspections of commercial
feedlots. The two mandates are kept distinct within the NRCB, and this study only looks at
itsjurisdiction over non-energy resource projects.

The resource projects within the public interest jurisdiction of the NRCB are prescribed
by section 4 of the NRCB Act.® These prescribed projects include pulp and paper, water
storage, quarry, and recreational projects, for which an environmental impact assessment is
required under the EPEA. In addition to this prescribed list, the NRCB has jurisdiction to
review a project assigned to it by executive order. The NRCB is responsible for assessing
whether areviewable project isin the public interest, having regard for its social, economic,
and environmental effects.'® No person may commence a reviewable project without the
approval of the NRCB.**®

The review of anon-energy resource project by the NRCB istypically by way of public
hearing, although section 8 in the NRCB Act only obligates the NRCB to do so where the
project may directly affect a person. The relevant portions of section 8 read as follows:

100 RSA 2000, cA-7.
o1 gupra note 43.

102 Ibid, s 2.

B bid, s5(1).
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8(2) TheBoard shall give personswho may bedirectly affected by aproposed project, and may give any
other persons it considers necessary,

(&8 a reasonable opportunity of reviewing the information relevant to the application that is
submitted to the Board by the applicant and the other parties to the application,

(b) areasonable opportunity to furnish evidence relevant to an application or in contradiction or
explanation of the information referred to in clause (a),

(c) if the person will not have afair opportunity to contradict or explain the information referred
toin clause (a) without cross-examination of the person who submitted it, an opportunity to
cross-examine that person in the presence of the Board, and

(d) an adequate opportunity of making representations by way of argument to the Board.

(©)] Where the Board receives a written objection in respect of an application and the objection is
submitted by a person who the Board considers is directly affected by the proposed project, the
Board shall hold a hearing in respect of the application unless it considers the objection to be
vexatious or of little merit.

Similar to the policies of the AER applicable to an energy project, the NRCB requires
non-energy project proponents to communicate with the public to identify and possibly
resolve outstanding issues concerning a project before submitting an application for Board
approval ™™ References in various decision reports confirm the NRCB considers the
adequacy of aproponent’ sprior consultation duringitsinitial review of an application. Inthe
words of the NRCB, “[&] chieving sustainable natural resource devel opmentsthat reflect the
public interest requires collaboration with the people and communitieswho may be directly
affected.”

The proof of the pudding isin the eating. The NRCB lists 16 completed resource project
decisions on its website: five decisions on projects referred to it by executive order; one
decision on a waste paper recycling facility; three decisions on quarry and other mining-
related projects; three decisions on recreational projects; and four decisions on water
diversion projects. For the purposes of this study, the water diversion projects were not
considered because these decisions are based on joint proceedings between the NRCB and
federal environmental assessment authorities. Of the remaining 12 NRCB resource project
decisions, seven include evidence of public participation at the NRCB.

104 NRCB, The Board Review Process under the NRCBA: Process Guide (2007) at 3-7, online:
- <https://nrp.nrcb.ca/Portal /1/Documents/Forms-guides/Board_Review_Process NRCBA .pdf>.
Ibid at 3.
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Public participation is most evident in the decision-making process concerning
recreational projects.® Each application involves a proposal to construct a resort in the
Rocky Mountains offering recreational facilities such as skiing, golfing, and on-site
accommodation. In each case, the project faced opposition from environmental groups and
otherswho argued, among other things, the devel opment woul d destroy wildlife habitat. The
NRCB held public hearingsto consider these projects, and the hearing record for each project
suggests any person wishing to participate in the hearing was alowed to do so. In the pre-
hearing report concerning the Three Sisters Golf Resort project near Canmore, the NRCB
goes so far asto state “members of the public, or groups of members of the public, wishing
to provide evidence about an application before the Board or to ask questions of an applicant,
are entitled to do so.” %’

Public participation is also evident in the decision-making process concerning the five
projects referred to the NRCB by executive order. These projects involve large-scale
processing of extracted resources or hazardous waste.'® Participants in the NRCB hearing
process concerning four of these referred projects include nearby residents, either as
individuals or organized groups, but also others who do not reside in close vicinity to the
proposed facility as well as First Nations, environmental groups, and municipalities.
However, in one of these project reviews the NRCB relied on the “ directly affected” testin
section 8(2) of the NRCB Act to dismiss objectionsfiled against the project and subsequently
approved the project without a public hearing.*®

None of the forestry or mining projects before the NRCB for approval has been subject
to a public hearing. In one case the NRCB dismissed objections against the project on the
basis the person(s) objecting would not be directly affected by the project, and then
proceeded without a public hearing.* In the other three cases, the NRCB notes that either

106 See eg. “Kan-Alta Golf Management Ltd — Golf Course at Evan Thomas Creek,” online: NRCB
<https://nrp.nrch.ca/Projects/Compl etedProjects/K anAltaGol fM anagement.aspx>; “ Three Sisters Gol f
Resorts Inc — Three Sisters Recreational and Tourism Project, Canmore,” online: NRCB <https://
nrp.nrcb.calProjects/ Compl etedProjects/ ThreeSistersGol fResorts.aspx>; “Vacation Alberta Corp —
Westcastle Four Season Resort Project,” online: NRCB <https://nrp.nrch.ca/Projects/Completed
Projects/V acationAlbertaCorp.aspx>.

07 Three Sisters Golf Resorts Inc (9 March 1992) at 7 (report of pre-hearing), online: NRCB <https://nrp.
nrcb.ca/Portal /1/Documents/Decisions/ Three-Sisters/pre-hearing. pdf>.

108 Seee.g. “Chem Security (Alberta) Ltd — Swan Hills Special Waste Treatment Centre, online: NRCB
<https://nrp.nrcb.ca/Projects/Compl etedProjects/ChemSecurityL tdSwanHills.aspx>; “Chem Security
(Alberta) Ltd — Treatment of Hazardous Waste From Other Provinces,” online: NRCB <https://nrp.
nrch.ca/Projects/Compl etedProjects’ChemSecurityL td.aspx>; “ Agrium Products Inc — Extension of
Existing Gypsum Storage Area,” online: NRCB <https://nrp.nrch.ca/Projects/Compl etedProjects/
AgriumProducts.aspx>; “Arclin (formerly Dynea Canada Ltd) — Formaldehyde Production Plant,”
online:  NRCB <https://nrp.nrcb.ca/Portals/1/Documents/Decisions/Arclin/Decision-report.pdf>;
“Alberta Sulphur Terminals Ltd/Hazco Environmental Services — Sulphur Forming and Shipping
Facility,” onlinee NRCB <https://nrp.nrch.ca/Projects/CompletedProjects/AlbertaSul phurTerminals
Ltd.aspx>.

1 Arclin Canada Ltd — Formaldehyde Production Plant, Sexsmith, (September 2008), 2008-02 (at 3)
NRCB.

1o Hammer stone Cor por ation — Hammer stone Quarry Project in the Fort McMurray area (June 2010),
NR 2010-01, online: NRCB <https://nrp.nrcb.ca/Portals/1/Documents/Decisions/Hammerstone/
Hammerstone-decision.pdf>. The NRCB likewise dismissed an objection against a quarry project
application listed asa“ current” as opposed to “completed” project as of April 2014, and subsequently
approved the application without a public hearing. See Parsons Creek Aggregates Limestone Quarry
Project near Fort McMurray (February 2014), NR 2014-01, online: NRCB <https://nrp.nrcb.ca/
Portal s/1/Documents/Projects/Parsons/Board-Decision-NR2014-01-1001.pdf>.
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no objections were filed or the person objecting did not wish to proceed with a hearing and
accordingly the NRCB decided the matter without a public hearing.™*

An examination of all 12 NRCB resource project decisionsincluded in this study reveals
anotabl e distinction between how the NRCB handles public participation in the recreational
projects on the one hand and industrial projects on the other. Public participation seemsto
beamatter of courseinthe NRCB decision-making processfor therecreational projects, and
the Board's endorsement of public input seems to reflect a pluralist view on public
participation in its decision. Therecord on industria projectsis somewhat mixed on public
participation, and these decisions suggest a more reserved position from the Board. In
particular, the NRCB relies on the “directly affected” test to preclude participation in some
of these decisions.

What accountsfor thisdistinction isleft for speculation. Thelegal and policy framework
governing resource project reviews by the NRCB does not distinguish between project
categoriesin relation to public participation; the “ directly affected” test contained in section
8(2) of the NRCB Act applies to both recreation and industrial project reviews. However, a
couple of observationsarein order. Therecreational project applicationswere all beforethe
NRCB early in its tenure, and perhaps came at a time when the Alberta government was
more receptiveto public participationinresource project reviews. Similarly thefact that most
projectsreferred to the NRCB by executive order involve public participation may be simply
because the project has been referred to the NRCB for the purpose of adding a measure of
transparency to the decision-making process.

In those cases where the NRCB has relied on the “directly affected” test in section 8(2)
of the NRCB Act to exclude participation, the Board has done so without providing an
interpretation of what “directly affected” means. However, the NRCB has provided its
interpretation of the phrase asiit relates to the entitlement for participant funding in section
11 of the NRCB Act.**? In the 1992 pre-hearing decision concerning the Three Sisters Golf
Resort the NRCB ruled that in order to satisfy the Board that a project may or will directly
affect aperson, that person must demonstrate: (1) thereisan uninterrupted chain of causeand
effect between the project and the person; (2) the effect islikely to occur; and (3) the effect
will not be trivial.™® In a more recent 2009 project review, the NRCB added that “direct
affect” in section 11 does not include effects on the public generally, but rather is an effect
that is “different, special or unique from effects on the general public.”***

1 Consumers Paper Corporation — Waste Paper Recycling Facility in the Town of Redcliff, Alberta
(1993) (decision report), online: NRCB <https://nrp.nrcb.ca/Projects Compl etedProjects/Consumers
PaperCorp.aspx>; “ United Industrial ServicesLtd— SilicaMine,” online: NRCB <https://nrp.nrch.cal
Projects/CompletedProjects — Unitedindustrial Services.aspx>; Birch Mountain Resources Ltd —
Muskeg Valley Quarry Project Fort McMurray Area, Alberta (June 2005), NR 2005-01, online: NRCB
<https://nrp.nrcb.ca/Portal ' 1/Documents/ Decisions/Birch-M ountai n/deci sion-report. pdf>.

12 Section 11(1) of the NRCB Act, supra note 43, states “Individuals or groups of individualswho, in the
opinion of the Board, are or may be directly affected by areviewable project are eligible to apply for
funding under this section.”

1 Three Ssters Golf Resorts Inc, supra note 107 at 17. The NRCB has subsequently applied this test in
other decisions. See e.g. Agrium Products Inc (17 December 2003) at 3 (pre-hearing meeting report),
online: NRCB <https://nrp.nrcb.ca/portal s/ 1/documents/deci sions/agrium/pre-hearing.pdf>.

14 Alberta Sulphur TerminalsLtd —Sulphur Forming and Shipping Facility near Bruderheim (27 January
2009) at 8 (pre-hearing meeting decision report), online: NRCB <https://nrp.nrcb.ca/Portals/1/
Documents/ Decisions/Alberta-Sul phur/Sul phur-pre-hearing-report. pdf>.
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D. CONCLUDING THOUGHTSON PuBLIC PARTICIPATION
IN RESOURCE PROJECT REVIEWS

Generally speaking, a person seeking to participate in resources and environmental
decision-making in Albertamust do so beforeapublic authority with decision-making power
to approve resource projects. Common to the legislation governing each of these decision-
makersisaprovision that grants participatory rights to those persons who can demonstrate
they may bedirectly affected by the resource devel opment project in question. Theexception
here is the recently enacted REDA which does not obligate the AER to hear directly and
adversely affected persons.

Each decision-maker has at some point interpreted the “directly affected” provision in
their governing statute in a similar manner, such that it is possible to make the following
general observations about the right to participate in resources and environmental project
decisionsin Alberta: (1) aperson who seeksto participate must demonstrate how the project
may affect them personally; and (2) the right to participateisafunction of causal proximity
between the affected person and the location of the project in question — the closer oneis
tothe project or the more apparent the causal link between the alleged impact and the project,
the more likely that person will be entitled to participate in the decision-making process.

The question of the right to public participation has arisen from the fact these decision-
makers have increasingly interpreted the “directly affected” provision in their governing
legislation to exclude all but a narrow class of persons from the decision-making process.
The examination of ERCB decisions spanning several decades, in particular, illustrates a
clear shift away from participation in a pluralist sense. In an earlier time, energy
devel opment projectslocated on remote Crown landswere nonethel ess subject towide public
scrutiny. Commentators remarked about growth in public participation at the ERCB and the
Board' s generous interpretation of persons and groups who may be directly and adversely
affected by an energy project.

Alberta resources and environmental project decision-makers now control who
participates before them using a preliminary standing determination in cases where a
resource devel opment project iscontested. Their interpretation of the“ directly affected” test
for participation correlates with the common law test for standing to initiate proceedingsin
either private or public law. The right to participate in the decision-making processis thus
held only by those persons who can demonstrate the decision may have a direct, personal
impact on them. Public participationin resourcesand environmental project decision-making
is essentially then a means to safeguard private interests against harm emanating from the
exercise of public authority. Understood as such, theright to participateis hard to distinguish
from traditional common law measures that similarly purport to protect private interestsin
the liberal state. Environmental and other public interest groups as well as individual
members of the public-at-large who are unable to assert the requisite private interest in a
project decision have, in result, been excluded from participation in resource project
decision-making in Alberta, savefor those caseswherethey have beeninvited to participate.
General public concernsabout aresource project are presumptively thedomain of the Crown.
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The case study set out in Part 1I1.A concerning participatory rights at the EAB
demonstrates Crown officials have aggressively challenged the standing of a person who
seeks to raise legal or policy concerns about a resource development project in Alberta,
arguing these concerns are not sufficiently direct, personal, or unique from the public
generaly. Similarly where the decision-makers examined here have given reasons for
denying “standing” to a person or group, in some cases there is language in the decision to
suggest that project proponents also challenge the standing of persons seeking to raise
general, legal, or policy concerns with a proposed resource development project.

Theframing of participatory rightsasaquestion of standing arguably encouragesthissort
of challenges. It placesthe obligation on the prospective participant to demonstrate he or she
has “standing” to participate in the decision-making process and invites contending
arguments from the project proponent and other parties. Lost in this characterization is the
guestion of whether a decision-maker responsible for furthering the public interest in
resource development has the obligation to hear public input and give interested citizens a
meaningful opportunity to influence the exercise of state power.

The public interest character of resource development is undeniable and expressly
recognized in applicable legislation. The NRCB Act, for example, obligates the NRCB to
consider the public interest in its decisions. Similarly, the EPEA and the Water Act include
public input in resources and environmental decision-making as one of their underlying
purposes. It is difficult to comprehend how resource project decision-makers in Alberta
comply with thisdirection from the legislature when they refuse to hear public input beyond
that from those personally affected in close vicinity to a project. This concern is magnified
in relation to the EAB given its function as an appellant body that hears appeals under the
EPEA and the Water Act concerning the legality of project decisions made by ESRD.

IV. THE RIGHT TO PuBLIC PARTICIPATION

Each of the decision-makers responsible for approving resource projectsis a creature of
statute or exercises its power over resource projects under statutory direction. They do not
have inherent authority to determine who has aright to participate before them or, to put it
another way, who they are obligated to hear. The final word on the obligation of these
decision-makers to hear public input rests with the judiciary. Alberta courts have been
provided with the opportunity to consider thisissue on many occasions, particularly in recent
years asthe number of persons excluded from participating in resource devel opment project
decision-making has increased.

We might expect Alberta courts would have provided some assessment on the value of
public participation in resources and environmental decision-making, taking into
consideration the overall socio-political context of resource development in Albertatoday,
the governing legal framework, the public interest character of these decisions, and therole
of public participation in administering the rule of law. We might expect Alberta courtsto
have noted the emergence of international law endorsing the right to public participation in
resources and environmental decision-making. And we might expect Alberta courtsto have
guestioned how astatutory decision-maker satisfiesitsobligationto giveconsiderationtothe
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publicinterest initsdecisionswhen that decision-maker narrowly interpretsitsobligation to
hear the public and outright refuses to hear general public concerns in some instances.

Before examining the jurisprudence in detail to explore whether Alberta courts have met
any of these expectations, it is necessary to say afew words about how the issue gets before
the courts. Because participation in resourcesand environmental decision-makingin Alberta
isgoverned by statute, administered by decision-makers acting under statutory powers, and
the legal framework channels public input into project reviews, the issue of public
participation comes before the courts in the context of judicial review or statutory appeal
concerning aproject review decision made by an administrative decision-maker such asthose
examined in Part 111. For example, REDA and the NRCB Act provide that decisions by the
AER or the NRCB may be appealed to the Alberta Court of Appeal with leave of the
Court.™ Of note, there has not been a Court of Appeal decision concerning an NRCB ruling
on participatory rights.*'® Wherethe governing legislation issilent on an appeal to the courts,
the matter proceeds asajudicial review. Thisishow EAB decisions get before the Alberta
Court of Queen’s Bench.

Thequestion of public participationinresourcesand environmental decision-making came
before Albertacourtsfor thefirst timein relation to acontroversial pulp mill located near the
City of Athabascain north-central Alberta. Alberta-Pacific Forest Industries(Alpac) applied
to construct anew pulp mill near Athabasca, and in 1989 Albertaappointed an ad hoc review
panel to assess the socio-ecological impacts of the proposed mill. The panel heard
submissions from approximately 750 persons in hearings conducted in various locations
within Alberta and the Northwest Territories. In March 1990 the panel recommended that
construction of the mill be delayed to allow for further studies on its environmental impact,
but the Alberta government approved construction without delay in late 1990.*

A number of environmental groupsorgani zed to opposethe construction of the Alpac mill,
and subsequent to the mill approval they opposed construction of the associated waste
landfill. Construction of the landfill was not reviewed by the earlier environmental impact
assessment, and it was instead subject to itsown review by the AthabascaHeal th Unit under
the Public Health Act.**® The Unit approved the landfill without giving reasonsin July 1993
after considering submissions from Alpac and those opposed to the facility. Some of the
personswho appeared beforethe Unit, including the Friends of the Athabasca Environmental
Association, sought to appeal the approval before the Public Health Appeal Board pursuant
to the Public Health Act. At the Board, counsel for Alpac argued Friends of the Athabasca
Environmental Association and several other applicants who did not live in the vicinity of
the landfill, had no standing to initiate an appeal on the grounds that they were not “directly
affected” by thelandfill approval. The Board accepted this argument and denied standing to

15 REDA, supra note 39, s 45; NRCB Act, supra note 43, s 31.

16 The Court of Appea hasdenied leave to appeal on two occasions where the applicant sought to appeal
an NRCB decision on funding for participation. See Hazardous Waste Importation Review Coalition
v Alberta (Natural Resources Conservation Board), 1994 ABCA 184, 19 AltaLR (3d) 302; Indian Assn
(Alberta) v Alberta (Natural Resources Conservation Board), 1995 ABCA 315, 33 AltaLR (3d) 396.
Mary Richardson, Joan Sherman & Michael Gismondi, Winning Back the Words: Confronting Experts
in an Environmental Public Hearing (Toronto: Garamond Press, 1993) at 3-5. See also Richardson,
Sherman & Gismondi, supra note 3.

M8 RSA 2000, c P-37.
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the Association by relying on aprovision inthe Public Health Act which stated aperson who
isdirectly affected by a decision of the Unit may appeal that decision to the Board.

Friendsof the AthabascaEnvironmental Associationsought judicial review of theBoard's
decision. In April 1994 Justice Veit of the Court of Queen's Bench ruled the Board was
correct in itsinterpretation that the phrase “directly affected” in the Public Health Act, and
in particular that the word “directly,” brings arestrictive connotation to those persons who
may appear beforethe Board.™® Justice Veit thus denied thejudicial review application, and
in doing so noted a similar finding in an unreported ruling by Justice Agrios in parallel
proceedings at the Court concerning another waste management facility.®

The Alberta Court of Appeal upheld the decisions of both Justices Veit and Agriosin
separate proceedings heard by the same panel. In Friends of the Athabasca Environmental
Association v. Alberta Public Health Advisory and Appeal Board™ the Court of Appeal
made anumber of important rulings. The Court noted that whilethe Board isrequired to take
public interest considerations into account concerning a public health matter that may
transcend theinterests of the partiesbeforeit, that does not necessarily meanthe all members
of the public havetheright to participate in front of the Board.? Moreover, in any event the
parties with standing before the Board were entitled to raise public interest concerns.® The
Court also reaffirmed the interpretation of “directly affected” given by Justice Veit:

The mandate of an administrative tribunal and its legal process must be construed in accordance with the
legidlativeintent. Inour view, that intent isclear. The use of themodifier “ directly” with theword “ affected”
indicates an intent on the part of the Legislature to distinguish between persons directly affected and
indirectly affected. Aninterpretation that would include any person who has agenuineinterest would render
the word “directly” meaningless, thus violating fundamental principles of statutory interpretalion.124

In the parallel decision of Canadian Union of Public Employees, Local 30 v. WMI Waste
Management of Canada Inc.,'® the same panel of the Court observed this restricted
interpretation of “directly affected” as consistent with the interpretation given to the phrase
by the UK Privy Council in 1898.1%

Thesefour judgments concerning participation in decisions made under the Public Health
Act represent a defining moment for public participation in resources and environmental
decision-making in Alberta. Looking back now, the Alpac mill controversy appears as the
beginning of sustained argumentsby project applicantsagainst public participationin project
approvals. The judgments were followed in the 1996 Kostuch v. Environmental Appeal
Board (Alta) decision by the Court of Queen’s Bench which applied the same restrictive
interpretation to “directly affected” in the EPEA to uphold the EAB decision to deny thelate

19 Friends of the Athabasca Environmental Association v Alberta Public Health Advisory and Appeal
Board (1994), 153 AR 225 (QB) at para 33.

120 |pid at para13.

21 (1996), 181 AR 81 (CA).

22 |pjd at para7.

2 |bid at para 9.

24 |bid at para 10 [citation omitted].

5 (1996), 178 AR 297 (CA).

126 |pid at para 18.
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Martha K ostuch the right to participate.® Thisjudgment has subsequently been cited by the
EAB in numerousdecisionsasauthority for theview that aperson seeking to argue an appeal
before it must demonstrate the decision in question affects them in a personal manner that
is distinct from an effect on the public at large.® Also of note, the Queen’ s Bench Kostuch
judgment and the two Court of Appeal judgments under the Public Health Act were cited by
the ERCB in 2007 as authority for excluding the participation of a member of the public
concerning an application by Shell Canadato drill agas well on public lands.**®

EAB standing determinations also commonly cite several paragraphs from Justice
Maclntyre’ s 2003 decision in Court v. Environmental Appeal Board (Alta).™* In the Court
decision, Justice Maclntyre reviews EAB standing decisionsand from that review elicitsthe
following five principles on standing at the EAB: (1) the issue of standing is a preliminary
matter to be decided before the merits; (2) the person who seeks standing at the EAB must
demonstrate on the balance of probabilities that he or she will be directly affected by the
decision in question; (3) the person need not demonstrate the effects are unique or different
from other Albertans; (4) the person must demonstrate the project will harm a natural
resource the person uses or will harm the person’ s use of that resource; (5) the person must
demonstrate the potential for harm, but not actual harm.***

There are, as of yet, no judicial decisions concerning the AER hearing provisions
contained in sections 32 thru 34 of REDA and the “directly and adversely affected” phrase
contained therein, but there are a number of Court of Appeal decisions considering the
“directly and adversely affected” phrase set out in section 26(2) of the now-repealed Energy
Resources Conservation Act asit applied to the ERCB. Theleading interpretation of section
26(2) in the Energy Resour ces Conservation Act was provided by the Court of Appeal inits
2005 Dene Tha' First Nation v. Energy & Utilities Board (Alta) decision.** The applicant
energy company proposed to drill wells on Crown lands that were located outside the
Dene Tha' First Nation reserve. The Dene Tha' requested an ERCB hearing to oppose the
wells, and the Board rejected the request on the basis that the Dene Tha' did not have
standing. At the Court of Appeal, Justice C6té endorsed the following interpretation of
section 26(2) provided by the ERCB:

127 (1996), 182 AR 384 (QB) at paras 13-23. Bankes, supra note 44 provides some analysis of thisQueen’s
Bench Kostuch decision. Theunderlying EAB decisionisdescribed briefly inPart 111 (supranote55 and
accompanying text).

28 For arecent example of thisreasoning by the EAB see Re Waste Management of Canada Corp, [2012]
AEABD No 15 (QL) at para 89.

129 Prehearing Meeting Applications for a Well and Associated Pipeline Licences — Shell Canada —
Waterton Field, supra note 92 at 5.

30 2003 ABQB 456, 333 AR 308 [Court].

131 |bid at paras 67-72. Bankes, supra note 44 provides some analysis of the Court decision.

%2 2005 ABCA 68, 363 AR 234 [Dene Tha']. It is noteworthy that section 26(2) was enacted in 1969, but
judicial consideration of the provision did not occur until 2005. After 2005 the Court of Appeal faced
many leave to appeal requests concerning participatory rights before the ERCB. The Court has denied
leave to appeal in the majority of cases. Leave applications on participatory rights which have been
denied by the Courtinclude StilesEstatev Alberta (Energy & UtilitiesBoard), 2005 ABCA 308, 53 Alta
LR (4th) 235; Bartlett v Energy & Utilities Board (Alta), 2005 ABCA 340, 376 AR 192; Sawyer v
Energy and Utilities Board (Alta), 2007 ABCA 297, 422 AR 107 [Sawyer]; Prince v Alberta (Energy
Resources Conservation Board), 2010 ABCA 214, [2010] 4 CNLR 184; SemCAMS ULC v Alberta
(Ener gy Resour ces Conservation Board), 2010 ABCA 397,[2010] AJN0 1447 (QL) [SemCAMSULC];
Visscher v Alberta (Energy Resources Conservation Board), 2011 ABCA 209, [2011] AJNo 737 (QL).
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The Board correctly stated here that that provision in s. 26(2) has two branches. First is alegal test, and
second isafactua one. The legal test asks whether the claim right or interest being asserted by the person
is one known to the law. The second branch asks whether the Board has information which shows that the
application before the Board may directly and adversely affect those interests or rights. The second test is
factual '

Justice Cété ruled the Dene Tha' met thefirst branch of the test by asserting the potential
adverse affect of thewells on aconstitutional Aboriginal right, and that the ERCB correctly
acknowledged such right as meeting the first branch.** However, he refused to set asidethe
Board's finding that the Dene Tha' provided no facts upon which the Board could assess
whether a right may be adversely affected by the wells (the second branch of the section
26(2) test).™® Justice Coté stated it isreasonablefor the ERCB to requirethe person to submit
evidence to demonstrate some degree of proximity between the proposed project and the
adverse effect.’*®

In January 2009 the Court heard an application by two energy companies for an order to
overturn an ERCB section 26(2) decision that denied them a hearing to oppose a facility
licence amendment.™®” ATCO Midstream and Nova Chemicals sought a hearing in front of
the Board to object to the application by Keyera Energy for approval to extract saleable
ethane from natural gas flowing into its gas processing facility. Both ATCO and Nova
objected to the Keyera application, in part, because of potential adverse economic impacts.
ATCO asserted the upstream ethane extraction would have a negative effect on its own
extraction facilities, and Nova asserted the upstream ethane extraction would reduce
downstream supply and raisethe marginal cost of ethaneit purchases. The Court agreed with
the ERCB interpretation that an adverseimpact to an economic interest alone did not engage
the right to participate before the ERCB under section 26(2)."*

The Court next confronted participatory rights at the ERCB in its 2009 Kelly v. Energy
Resources Conservation Board (Alta) decision.™ In January 2009 the ERCB denied a
hearing to Susan Kelly, LindaMcGinn, and Lillian Duperronin relation to an application by
Grizzly Resources to drill two sour gas wells near their residences. All three lived outside
the ERCB'’ s prescribed face-to-face consultation radius surrounding the proposed gaswells,
but were within a wider zone known as the protective action zone that anticipates the
movement of a sour gas plume upon release from the well. The ERCB had denied them
participatory rights on the basis they resided outside the ERCB consultation radius and did
not establish to the Board’s satisfaction that they would be affected in a different way or
greater degree than the public generally. The Court of Appeal set aside the ERCB decision,
ruling that the phrase“ directly and adversely affected” does not require aperson to establish
they may be affected in a different way or to a greater degree than the public generally.**

3 DeneTha, ibid at para 10.

134 bid at paras 11-12.

%5 |bid at paras 13-15.

136 |pid at para 14.

3 ATCO Midstream Ltd v Energy Resources Conservation Board (Alta), 2009 ABCA 41, 446 AR 326.
138 |bid at paras 9-11. See also SemCAMSULC, supra note 132 at para 15.

139 2009 ABCA 349, 464 AR 315 [Kelly #1].

40 |pid at paras 30-32.
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Kelly and Duperron were at the Court of Appeal again in late 2011 after being denied
another hearing by the ERCB in relation to sour gas wells proposed for a location
approximately six kilometres from their residence. In this case the ERCB had denied them
participatory rightson the groundsthey failed to establish sufficient proximity between their
residence and the sour gas wells and the ERCB &l so rejected the argument that the prospect
of having to be evacuated in the case of asour gasrel ease was an adverse effect. In 2011, the
Court ruled the Board' s interpretation of “directly and adversely affected” in this case was
unreasonable and ordered the ERCB to reconsider its decision to deny Kelly and Duperron
participatory rights.*** The Court confirmed that proximity between an energy project and
the person seeking standing before the ERCB is a legitimate consideration in determining
whether a person may be “directly and adversely affected.”'*? The Court also reiterated its
finding from Kelly #1 that a person does not have to demonstrate they may be affected to a
greater degree than the public in general . The Court also stated the adverse effect must be
of some magnitude, but that the risk need not be a certainty or even likely to occur.*** And
finally, the Court reflected on the overall purpose underlying section 26(2) stating

[t]heright to intervenein the Act is designed to allow those with legitimate concernsto have input into the
licensing of oil and gaswellsthat will have arecognizableimpact on their rights, while screening out those
who have only a generic interest in resource development (but no “right” that is engaged), and true
“busybodies.” 145

In January 2012, Kelly and others were again before the Court of Appeal, this time to
appeal adecision by the ERCB to deny them a costs award. The issue here did not concern
the bare right to participate, but rather concerned the interpretation of section 28 of the
Energy Resources Conservation Act which provided the ERCB with authority to award
monetary compensation to hearing participantsto offset their expensesincurredto participate
in an energy project hearing. The ERCB had denied their request for a cost award on the
basisof itsinterpretation that section 28 only providesthe Board with authority to grant costs
to a hearing participant where thereis evidence to demonstrate an energy project may have
adirect and adverse impact on that person’sland. In 2012, the Court of Appeal ordered the
ERCB to reconsider its costsdecision and ruled theeligibility for acostsaward under section
28 of the Energy Resources Conservation Act included those hearing participants who
demonstrate a potential adverseimpact on their use or occupancy of land, and not just those
who can demonstrate adverse impacts to the land itself.*

The subsequent repeal of the Energy Resources Conservation Act renders the Court’s
statutory interpretation in Kelly #3 somewhat moot, sincethereisno equivalent provisionin
REDA. However, the judgment is still noteworthy for the strong statement by the Court of
Appeal about the role and accessibility of project review hearings towards ensuring the
legitimacy of resource development in Alberta:

141 2011 ABCA 325, 515 AR 201 [Kelly #2].
2 |bid at para 21.

48 |bid at para 22.

14 |bid at para 26.

145 Ibid.

146 2012 ABCA 19, 519 AR 284 [Kelly #3].
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Intoday’ sAlbertait isaccepted that citizenshavearight to provideinput on public decisionsthat will affect
their rights.

In the process of development, the Board is, in part, involved in balancing the interest of the province asa
whole, the resource companies, and the neighbours who are adversely affected.... Granting standing and
holding hearingsis an important part of the process that leads to development of Alberta’ s resources. The
openness, inclusiveness, accessibility, and effectiveness of the hearing process is an end unto itself.
Realistically speaking, the cost of intervening in regulatory hearings is a strain on the resources of most
ordinary Albertans, and an award of costs may well be a practical necessity if the Board isto discharge its
mandate of providing a forum in which people can be heard. In other words, the Board may well be
“thwarted” in discharging itsmandateif the policy on costsisapplied too restrictively. It isnot unreasonable
that the costs of intervention be borne by the resource companies who will reap the rewards of resource
devel opment.147

A number of observations can be taken from this examination. Generally speaking,
judicial consideration of the right to participate in resources and environmental decision-
making in Alberta consists almost entirely of literal statutory interpretation and judicial
deference to administrative decisions. The Friends of the Athabasca Environmental
Association decisions issued in the 1990s restrict the right to participate on the basis of
meaning attributed to the word “directly” in applicable legidation.* The 1996 Kostuch,*
2003 Court,** and 2005 Dene Tha’ ! decisions a | defer to the narrow interpretations given
to “directly affected” and “directly and adversely affected” by the EAB and the ERCB,
respectively. In both the 2009 Kelly #1 and 2011 Kelly #2 decisions™ the Court of Appeal
takes some issue with how the ERCB applied the “ directly and adversely affected” test, but
the Court does not question the Board's overall view that it is only required to hear those
persons who can demonstrate its decision may have a direct, personal impact on them.

The strong remarks by the Court of Appeal inits 2012 Kelly #3 decision™: on the role of
hearingsin context of resource devel opment suggest perhapsthe Court ismoving away from
the formalism and deference exhibited in the earlier jurisprudence. The Court is not
deciphering statutory text or deferring to the ERCB when it describesthe hearing process as
an “end unto itself.” ** The words chosen by the Court to describe the hearing processfor an
energy project review suggest some appreciation for the overall socio-political context of
resource development in Alberta today and the importance of opportunities for citizensto
influence the exercise of state power. But the Court offerslittlein terms of what “ openness”
or “inclusiveness’ meansfor the hearing processin an energy project review," and does not
move away from its earlier rulings that participatory rights are only held by those persons
who can demonstrate an energy project may affect them personally.

47 |pid at paras 33-34 [emphasis added].
48 Qupranotes 119, 121.

49 Qupranote 127.

150 Qupra note 130.

B gqupra note 132.

2 Qupranotes 139, 141.

183 Qupra note 146.

154 Kelly#3, supra note 146 at para 34.
155 Ibid.
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The public interest character of resources and environmental project decisions continues
to have no identifiable impact on the consideration of participatory rights by Albertacourts.
In its 1996 Friends of the Athabasca Environmental Association decision the Court of
Appeal remarkably held that public interest decision-making does not necessarily require
publicinput because participants with private interests at stake can also raise general public
concernsin the hearing process.’®® The Court of Appeal denied leavein a2007 case wherein
the obligation of the ERCB to hear public concernsin an energy project review had become
aclear point of contention on energy projectslocated on public lands.*” The Court of Appeal
is again somewhat dismissive of public participation in its 2011 Kelly #2 judgment, ruling
that participatory rights should not be held by those with merely a “generic interest” in
resource development.’*®

V. CONCLUSION

An initial glance at governing legislation and regulatory policy would suggest public
participation is considered an essential component of resources and environmental project
decision-making in Alberta. In one form or another, the various statutes reference the need
for public input in resource decisions that affect the environment and for project decision-
makersto ensure approvals arein the public interest having regard for the economic, social,
and environmental effects of the proposed resource development. Regulatory directivesand
guidelines issued by resource project decision-makers encourage project proponents to
engage with the public as part of their application for project approval. It seemsanyonewith
aninterestiswelcometo participateinresourcesand environmental project decision-making.
A closer look reveals avery different reality.

Thereview of resource project decisions conducted here suggests public participation was
infact considered an essential component of resources and environmental project decision-
making in Albertauntil sometimein the early to mid-1990s. After thistime, resource project
decision-makersbeganto restrict participatory rightsto those personswho could demonstrate
they may be personally affected by a project under review. Stricter views from decision-
makers on the entitlement to participate have given rise to the issue of aright to participate
in resources and environmental decision-making. Given the public interest character of
resource devel opment, the fundamental issue that has been explored here is whether these
decision-makers are obligated to hear from the public in the course of approving resource
development projects.

The only reasonable conclusion from the analysisin this article is that there is currently
nolegal right to public participationin resources and environmental project decision-making
in Alberta. Project decision-makers have no obligation to hear organized public interest
groups or members of the public at large who are unable to demonstrate how a project may
personally affect them. Submissionswhich only set out general legal or policy concernswith
aresourcedevel opment project are often dismissed. Government official shave even opposed
public participation in resource proj ect decision-making, sometimeson questionablegrounds.

186 Qupranote 121.
157 Sawyer, supra note 132.
%8 gqupranote 141 at para 26.
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The public interest character of resource development decisions has thus far had no
identifiable impact on the consideration of participatory rights by Alberta courts. The
jurisprudence on point isacollection of decisions consisting largely of judicial deferenceto
the statutory interpretation provided by resource project decision-makersontheir obligation
to hear from avery narrow selection of personsand their view that participationin aresource
project decision is nothing more than ameansto safeguard private interests. Resources and
environmental project decision-making isthus not necessarily subject to public scrutiny and
it becomes more difficult to hold officials exercising public power over resource
development legally accountable for their actions. The role of public participation as an
accepted means to influence the exercise of state power over matters concerning the public
interest deserves more critical and focused attention from Alberta courts.



