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DEFENDING CITY HALL AFTER DUNSMUIR

JARED CRAIG

In this article, the author considers the Dunsmuir
v. New Brunswick decision and exploreshowit affects
judicial review of municipal decision-making. The
author considers what standard of review a court
ought to apply to substantive municipal decisions and
what a court ought to take into account when it
reviews those decisions, arguing that a court should
review municipal decisions much differently than
administrativetribunals. First, theauthor exploresthe
jurisprudence prior to the Dunsmuir decision, making
note of the judicial and legislative trend towards
affording municipal government great deference. The
author reflects that prior to Dunsmuir, Canadian
courts had not articulated a coherent and consistent
approach for reviewing the decisions of municipal
government. Second, the author summarizes the
Dunsmuir decision and applies the new “ standard of
review analysis’ to municipal decision-making under
which municipalities are generally entitled to great
deference, and usually evaluated on a standard of
“reasonableness.” Finally, the author argues that,
after Dunsmuir, it is necessary to reorient and re-
evaluate the position of municipalities in Canadian
society. The author proposes that the courts ought to
establish a deferential Dunsmuir standard or develop
a threshold test for judicial interference in municipal
decision-making.

Danscet article, I'auteur examinela décision dela
cause Dunsmuir c. Nouveau-Brunswick et explore son
incidence sur la révision judicaire de décisions prises
au niveau municipal. L’ auteur étudie la norme quela
cour devrait utiliser pour les décisions municipales
importantes et dont elle devrait tenir compte pour la
révision, faisant valoir que la cour devrait revoir les
décisions municipal es différemment que les tribunaux
administratifs. L’auteur explore d'abord la
jurisprudence qui existait avant la décision Dunsmuir,
notant la tendance judiciaire et |égidative de faire
preuved un grand respect al’ égard du gouver nement
municipal. L'auteur réfléchit au fait gu'avant la
décision Dunsmuir, lestribunaux canadiens n’ avaient
pas formulé d' approche cohérente et consistante a la
révision de décisions de gouvernements municipaux.
L’auteur résume ensuite la décision Dunsmuir et
applique la nouvelle « norme de I'analyse de
révision » a la prise de décisions municipales qui est
généralement source de grand respect pour ces
municipalités et habituellement évaluée en fonction de
la norme du «caractére raisonnable». Enfin, I’ auteur
soutient que depuis Dunsmuir, il est nécessaire de
réorienter et deréévaluer laposition desmunicipalités
canadiennes. L’'auteur propose que les tribunaux
établissent une norme de respect a I'égard de
Dunsmuir ou un critere préliminaire relatif a
I"ingérence judiciaire dans |es décisions municipales.
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A by-law isnot unreasonable merely because particular judges may think that it goes further than is prudent
or necessary or convenient.... Surely it is not too much to say that in matters which directly and mainly
concern the people of the county, who have theright to choose those whom they think best fitted to represent
them in their local government bodies, such representatives may be trusted to understand their own
requirements better than judges.

— Lord Russell C.J.!
|. INTRODUCTION

In March 2008, the Supreme Court of Canadareleased the seminal decision of Dunsmuir
v. New Brunswick.? In Dunsmuir, the Supreme Court abandoned the traditional three-
standard pragmatic and functional approach. It adopted a new two-standard and seemingly
streamlined “ standard of review analysis.” While this decision will have a profound impact
on theway inwhich Canadian courtsreview admini strative decision-making, Dunsmuir also
displaces nearly three decades of case law and creates a swell of uncertainty.

One cannot deny that Dunsmuir offers helpful guidance. It advocates a promising, more
principled approach. It invites the use of standard of review precedent. It provides an
innovative legal test. However, public decision-making permeates discrete areas of the law.
It encompasses arich and diverse variety of decisions and decision-makers. Future judicial
guidance will be needed to address many pressing questions. Among these questionswill be
how diverse bodies, with various roles and functions, are to be afforded the appropriate
degrees of deference within a single reasonableness standard.® This is a concern which is
especially troubling for local government.

First, this article will consider related jurisprudence leading up to the decision of
Dunsmuir. It will argue that the Canadian courts have struggled to devise a satisfactory test
for substantive judicial review of municipal authority.*

Second, this article will consider the Supreme Court’s recent decision in Dunsmuir, and
apply that case’'s “ standard of review analysis’ to municipal decision-making. It will argue
that municipal decision-making is subject to great deference under the new “standard of
review analysis.”

Third, this article will argue that after Dunsmuir, the position of municipalities in
Canadian society must be reconsidered. A municipality isnot an administrative tribunal. It
isalocally elected government. After Dunsmuir, reorientation and re-eval uationisnecessary

B Kruse v. Johnson, [1898] 2 Q.B. 91 (Eng. Div. Ct.) at 100 [Kruse].

2 2008 SCC 9, [2008] 1 S.C.R. 190 [Dunsmuir].

For a thorough and cogent analysis of this dilemma, see Dunsmuir, ibid. at paras. 118-57, Binnie J.,
dissenting.

Thisarticlefocuses on substantivejudicial review asopposed to review for procedural fairness. Hence,
where this paper refersto “judicial review,” unless otherwise indicated, it refers to substantive review
of municipal authority. Further, this article will also frequently refer to the review of “municipa
decision-making.” Unless expressly stated, this article is considering only theintravires decision of a
municipality, not the jurisdiction of that tribunal.
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to bring judicial review of municipal authority into harmony with recent trendsin Canadian
law and into accordance with the foundational unwritten constitutional principles which
organize the Canadian Constitution.> While a court will likely afford a municipality great
deference under the new “ standard of review analysis,” thereality isthat municipal decision-
makingisnow subject to“ reasonableness’ review. Giventhisreality, Canadian courtsshould
send a strong message that a court ought not take “reasonableness’ review as an invitation
to substituteitsviewsfor those of elected officials. Further, inlight of these concerns, it may
be necessary to entertain athreshold test for judicial interferencein thelegal and responsible
exercise of governmental municipal powers.

Il. THE POSITION OF MUNICIPALITIES BEFORE DUNSMUIR

To appreciate the position of municipalities after Dunsmuir, it is useful to consider how
municipalities were treated before Dunsmuir. Three pointsin this area merit consideration.
First, municipal decision-making has traditionally been subject to intrusive judicial
supervision. Second, in Canadian law there is a recent movement toward acknowledging
municipalities as an accountable and autonomous level of government. Third, while this
movement is promising, judicial review of municipal authority — specifically, the standard
of review which applies to municipal decision-making — has not matured alongside these
developments. Canadian jurisprudence has yet to incorporate a test for judicial review of
municipal authority that adequately accounts for the governmental and representative
capacities of municipalities.

Historically, Canadian courts have viewed municipalities with an attitude of “suspicion
and distrust.”® This distrust has been predicated on the paternalistic belief that “judicial
supervision is required to prevent local governments from acting irresponsibly.”” More
recently, however, Canadian courts have recognized the representative function of
municipalities, but are not hesitant to emphasize the constitutional lacunae upon which
municipal government rests. Municipal authority is granted and defined by provincia
statutes. Municipalities are not a“ sovereign” government, at least in explicit constitutional
terms.® As such, the common law has traditionally recognized the power of acourt to quash
the decisions of amunicipal government on the grounds of general unreasonableness’ or on

5 Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11 [Constitution].

6 Michelle Lawrence, “Putting an End to Unreasonableness: Judicial Review and Local Governments’
(1998) 4 Appeal 84 at 84.
7 Ibid. For acritical analysisof thistrend, seegenerally Lawrence, ibid. Seealso Ann McDonald, “In The

Public Interest: Judicial Review of Local Government” (1983) 9 Queen’sL.J. 62.

8 East York (Borough of) v. Ontario (A.G.) (1997), 34 O.R. (3d) 789 (Gen. Div.), aff'd (1997), 36 O.R.
(3d) 733 (C.A.), leave to appeal to S.C.C. refused, 26385 (2 April 1998) [East York]. See aso Public
School Boards' Assn. of Albertav. Alberta (A.G.), 2000 SCC 45, [2000] 2 S.C.R. 409 [PSBAA]; Ontario
English Catholic Teachers' Assn. v. Ontario (A.G.), 2001 SCC 15, [2001] 1 S.C.R. 470 at para. 58
[OECTA], quoting Campbell J. in Ontario Public School Boards' Assn. v. Ontario (A.G.) (1997), 151
D.L.R. (4th) 346 at 361 (Ont. Ct. (Gen. Div.)) [OPSBA].

o Kruse, supra note 1. See also Chamberlain v. Surrey School District No. 36, 2002 SCC 86, [2002] 4
S.C.R. 710 [Chamberlain]; Dunsmuir, supra note 2.
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related nominate grounds, such as bad faith,”® discrimination,™ and improper purpose.?
However, in Shell Products, McLachlin J. (as she then was) warned that

courts under the guise of vague doctrinal terms such as “irrelevant considerations’, “improper purpose’,
“reasonableness’, or “bad faith”, have not infrequently arrogated to themsel ves awide and sweeping power
to substitute their views for those of the elected representatives of municipaliti s

In Shell Products, Vancouver’s City Council passed aresolution that it would ceaseto do
business with Shell until the company “completely with[drew] from South Africa.”** City
Council and the community had actively opposed Shell’ s decision to do business with the
tyrannical South African apartheid regime. The majority of the Court, led by Sopinka J.,
relied on narrow and somewhat technical grounds, and found that the city of Vancouver had
passed the resolution for an improper purpose. Justice McLachlin disagreed.

In her dissent, McLachlin J. focused on the representative role of municipa government.
When acourt reviews the decision of amunicipal council, it must “respect the responsibility
of elected municipal bodies to serve the people who elected them.”** Deference to council
is important both to the flourishing of a healthy local democracy® and to the efficient and
legitimate administration of municipalities’ Further, she stated that there is “little
justification for holding decisions on the welfare of the citizens by municipal councillorsto
a higher standard of review than the decisions of non-elected statutory boards and
agencies.”*® Consequently, McLachlin J. found that the city’ sresolution fell squarely within
its governmental and representative mandate. Her forceful and influentia dissent would be
adopted by the majority of the Supreme Court in Nanaimo (City of) v. Rascal Trucking Ltd.*®
and would signal aclear judicial shift in attitude toward local government.

Thisjudicia shift in attitude is bolstered by other movements in Canadian law. A new
species of core municipal statute has arisen in many jurisdictions. Unlike previous statutes
which defined powersnarrowly, thisnew styleof municipal statute recognizesmunicipalities
as* aresponsibleand accountablelevel of government” 2 whose purposeis“to provide good

10 Re Howard and Toronto (City of), [1928] 1 D.L.R. 952 at 956 (Ont. S.C. (A.D.)); Prince George (City
of) v. Payne, [1978] 1 S.C.R. 458; Xentel DM v. Windsor (City of) (2004), 243 D.L.R. (4th) 451 (Ont.
Sup. Ct. J).

1 Kruse, supra note 1; Montréal (City of) v. Arcade Amusements, [1985] 1 S.C.R. 368; R. v. Sharma,
[1993] 1 S.C.R. 650 at 668.

12 Shell Canada Products Ltd. v. Vancouver (City of), [1994] 1 S.C.R. 231 at 244 [Shell Products]; Parks
West Mall Ltd. v. Hinton (Town of) (1994), 148 A.R. 297 (Q.B.); Hobday v. Corman Park No. 344
(Rural Municipality of) (1988), 67 Sask. R. 56 (Q.B.). Compare Kuchma v. Tache (Rural Municipality
of), [1945] S.C.R. 234.

3 Shell Products, ibid. at 244.

1 Ibid. at 231.

» Ibid. at 233.

1 Ibid. at 248.

v Ibid. at 233.

s Ibid. at 247.

b [2000] 1 S.C.R. 342 at para. 36 [Nanaimo]. See also Adult Entertainment Assn. of Canada v. Ottawa
(City of) (2005), 14 M.P.L.R. (4th) 17 (Ont. Sup. Ct. J) at para. 22.

2 Seealso United Taxi Drivers' Fellowship of Southern Albertav. Calgary (City of), 2004 SCC 19, [2004]
1S.CR. 485 at para. 6 [United Taxi].

2 The Cities Act, S.S. 2002, c. C-11.1, s. 3(1) [Cities Act].
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government”?? and “services, facilities and other things that, in the opinion of council, are
necessary and desirable for ... the city.”® This new species also generally grants
municipalities sweeping governmental powers in broad, omnibus terms.** Some even
expressly restrict judicial interference® These enabling statutes often indicate that the
legidatureintends*“to provide citieswith the powers, dutiesand functions necessary to fulfil
their purposes ... [and] with theflexibility to respond to the existing and future needs of their
residentsin creativeandinnovativeways.”® Further, Canadian courtshaveclearly stated that
acourt ought to afford these statutes a benevolent,?” “broad and purposive” interpretation.?
Such an interpretation has been fuelled by active recognition that local governments are
“closest to the citizens ... and thus most responsive to their needs, to local distinctiveness,
andto population diversity.”® Takentogether, thesetrends show aclear consensus. Canadian
attitudes towards local self-representation are changing.

Degspite laudable efforts, Canadian courts have yet to devise a coherent and consistent
approach which brings substantivejudicial review squarely in-linewith these devel opments.
Six years after its Shell Products decision, the Supreme Court of Canada was again called
on to consider how acourt ought to review municipal authority. Inthe decision of Nanaimo,
the Supreme Court stated that when a court is reviewing the decision of an elected city
council, the* pragmatic and functional approach” tojudicial review should apply.* However,
the Court also cautioned that the intra vires decisions of municipalities ought only be
disturbed where they are patently, or clearly unreasonable.® In so doing, the Court drew on

z Ibid., s. 4(2)(a).

= Ibid., s. 4(2)(b) [emphasis added].

2 See generally Municipal Government Act, R.S.A. 2000, c. M-26 [MGA]; Cities Act, ibid., s. 4(2); The
Municipalities Act, S.S. 2005, c. M-36.1, s. 4(2); Municipal Act, C.C.S.M. c. M225, s. 3[MA]; City of
Winnipeg Charter Act, S.M. 2002, c. 39, s. 5(1); Municipal Government Act, S.N.S. 1998, c. 18, s. 2(c);
Charter CommunitiesAct, being Schedule A totheMunicipal Statutes Replacement Act, S.N.W.T. 2003,
c. 22, s. 3; Cities, Townsand Villages Act, being Schedule B to the Municipal Statutes Replacement Act,
S.IN.W.T. 2003, c. 22, s. 3; Hamlets Act, being Schedule C to the Municipal Statutes Replacement Act,
S.N.W.T. 2003, c. 22, s. 3; Cities, Towns and Villages Act, R.S.N.W.T. 1988, c. C-8, as duplicated for
Nunavut by s. 29 of the Nunavut Act, S.C. 1993, c. 28, s. 23, asam. by S.Nu. 2003, c. 2, s. 2. Although
it is wise to consider the provisions of each municipality separately, even where a statute does not
included explicitlanguage extending broad governmental powers, to acertain extent, such powersmight
often beproperly inferred fromthe object and schemeof theact. Further, while Saskatchewan legislation
isgenerally referred to asamodel of the new “ species’ of municipal statute, it would bewiseto consider
individual statutes. As a general rule, new age statutes may contain different provisions, but the
overarching theme and unifying principles of such statutes are often very similar.

= See MGA, ibid., s. 539; Cities Act, ibid., s. 322; MA, ibid., s. 384(a).

% Cities Act, ibid., ss. 3(2)(b)-3(2)(c).

z Nanaimo, supra note 19 at para. 19, citing Kruse, supra note 1 at 99; Hamilton (City of) v. Hamilton
Distillery (1907), 38 S.C.R. 239 at 249.

= United Taxi, supra note 20 at para. 8.

» 114957 Canada Ltée (Spraytech, Société d’ arrosage) v. Hudson (Town of), 2001 SCC 40, [2001] 2
S.C.R. 241 at para. 3. This principle that decision-making is most effective at the level closest to its
citizensis known as the principle of subsidiarity.

% Nanaimo, supra note 19. Note, however, that the Court seemed to limit its applicability to situations
where council was “exercising an adjudicative function” (at para. 28).

s The facts in Nanaimo, ibid., are informative. City council declared a pile of soil to be a nuisance.
Council ordered it removed. Rascal Trucking did not agree with the city’s decision. They brought an
applicationfor judicial review. The Court applied the pragmatic and functional approachtothedecision.
In applying the pragmatic and functional approach, the Court considered two questions. First, the Court
considered whether the city had jurisdiction to pass the resolution, or in other words, whether the
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McLachlin J’s Shell Products dissent and emphasized the representative function of
municipalities. After Nanaimo, David Mullan observes that “municipalities have been
brought withinthe mainstream of judicial review theory.”* Thismay betrue. However, there
may al so be problemswith bringing municipalitiessquarely withintraditional judicial review
theory. It is not a perfect fit. There are two grounds for concern.

Thefirst concernisthat traditional judicial review, especially the pragmatic and functional
approach, is not well-tailored to reviewing the governmental decisions of elected loca
governments.** When agovernment isactinginagovernmental capacity, it may be necessary
to take into account considerations which lie outside the purview of traditional judicial
review analysis. Indeed, in London (City of) v. RSJ Holdings, the Supreme Court seemed to
suggest, at least in passing, that in determining the deference to which council is owed, it
may be useful to consider the democratic processitself.3* Deference may depend on whether
the decision is*“transparent, accessible to the public, and mandated by law.”* Moreover, as
core municipal statutes suggest, the most valid considerations may well be whether
municipalities are “accountable to the people who elect them and ... [encourage] and
[enable] public participation in the governance process.”* Such considerations may seem
foreign to traditiona judicial review analysis, which focuses on the reasonableness of the
decision itself, not the responsible and accountable exercise of a governmental function.

The second concern is that the approach Nanaimo advocates has not been consistently
applied. Nanaimo suggests that the pragmatic and functional approach ought to be applied
whenever a Canadian court reviews municipal authority. However, in one of its most recent
decisionsin the area, the mgjority of the Supreme Court failed to apply the pragmatic and
functional approach when it reviewed a municipal bylaw.> In fact, the pragmatic and
functional approach has been subject to its own troubles.® Further, Nanaimo suggests that

decisionwasintravires. The Court found that thiswas aquestion of law and that it should be scrutinized
on a correctness standard. The Court found that the city had the power to pass the resol ution. Second,
the Court considered whether the intra vires decision was substantively correct. The Court found that
where amunicipality has the power to pass aresolution, that such a decision should only be disturbed
where it is patently or clearly unreasonable. The Supreme Court also suggested a court should be
extremely hesitant to interferein intra vires municipal decisions given the unique role and mandate of
municipal government. The Court found that the decision to declare the pile of dirt a nuisance was not
patently unreasonable.

82 David J. Mullan, Administrative Law (Toronto: Irwin Law, 2001) at 113.

s Chamberlain, supra note 9 at paras. 190-208, LeBel J., concurring. See also Dunsmuir, supra note 2 at
para. 33, citing LeBel J.'s commentsin Chamberlain, as “illustrat[ing] the need for change.”

b 2007 SCC 29, [2007] 2 S.C.R. 588 at para. 38 [RSJ Holdings].

® Ibid.

% Cities Act, supra note 21, s. 3(2)(d).

s The majority of the Supreme Court merely noted that municipal bylaws should be afforded “great
deference,” so long as these powers are not exercised in “bad faith or for improper or unreasonable
purposes’: Montréal (City of) v. 2952-1366 Québec, 2005 SCC 62, [2005] 3S.C.R. 141 at para. 41. Only
Binnie J,, in dissent, considered Nanaimo and the role of the pragmatic and functional approach (at
paras. 154, 162-65).

3 For criticism, see David J. Mullan, “Establishing the Standard of Review: The Struggle for
Complexity?’ (2004) 17 Can. J. Admin. L. & Prac. 59 [Mullan, “Standard of Review”]. See aso
Dunsmuir, supra note 2. For aconsideration of judicial review of legislation created by administrative
bodies, which remains relevant after Dunsmuir, see also Philip Bryden “Judicial Review of
Administrative Legislation in a Pragmatic and Functional Framework” (2007) 20 Can. J. Admin. L. &
Prac. 217. Indeed, as will be explored below, the pragmatic and functional approach has been
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amunicipality’ sintravires decision should only be disturbed where it is patently, or clearly
unreasonable. However, before, and even after Nanaimo, the decisions of locally elected
bodies have been reviewed on a standard of reasonableness simpliciter.® Finally, aswill be
explained hereafter, in light of the Supreme Court’s decision in Dunsmuir, the only
deferential option for the review of municipal decision-making authority is
“reasonableness.”

In summary, recent developments in Canadian law acknowledge the important
representative function of municipalities. These developments are promising. This trend
signalsabreak with archaic notions of judicial supervision and distrust. It also suggeststhat
the courts and the legidlatures are focusing more on the governmental and representative
function of municipalities. However, a clear approach for judicia review of municipal
decision-making has not been established. With regard to the recent Supreme Court decision
of Dunsmuir, these issues will arise afresh, and the unique role of municipalities will need
to be clearly re-addressed.

I11. DUNSMUIR AND ITSIMPLICATIONSFOR MUNICIPALITIES

While the facts in Dunsmuir are relatively unremarkable,* its implications and nuances
may well fill volumes of administrative law treatises. For the purposes of this article, only
afunctional understanding of the caseisnecessary. What ismost important for municipalities
is that the Supreme Court: (1) explores the principles underlying judicia review; (2) re-
affirms its position that issues of jurisdiction should be construed narrowly; (3) provides
innovative statementsabout the ability of an administrative body tointerpret itsown statutory
framework; (4) suggeststhat precedent from previousdecisionsmay bedeterminatein setting

abandoned.

% In Chamberlain, supra note 9 at para. 8, the majority of the Court concluded that the appropriate
standard of review to be applied to an elected school board was reasonableness simpliciter. Note that
apublic school board is not amunicipality, but they arelocally elected and the principles applicable to
municipalities ought to have been considered. Note also that, in a concurring opinion, LeBel J.
questioned the practicality of applying the pragmatic and functional approach to the decision of an
locally elected body in its policy-making capacity (at para. 193). This opinion will be further explored
in Part 1V below. For pre-Nanaimo instances of reasonablenessreview see R. v. Bell, [1979] 2 S.C.R.
212, whereazoning bylaw was quashed for unreasonabl eness; seeal so Tenants' RightsAction Coalition
v. Delta (Corp.) (1997), 151 D.L.R. (4th) 729 (B.C.S.C.) in which the Court found a zoning bylaw to
be unreasonable, and in which judicial interference actually exacerbated the very problem it set out to
remedy. For arecent example of amunicipal decision being reviewed on the Dunsmuir reasonableness
standard at the superior court level, see Henderson v. Saskatoon (City of), 2008 SKQB 135, [2008] S.J.
No. 258 (QL). Further, while the decisions of municipal tribunals have not infrequently attracted a
standard of reasonableness, this stands to reason. Indeed, there is no logical reason to afford greater
deference to the decisions of appointed municipal tribunals, than to similarly constituted provincial or
federal tribunals. See Canada Lands Co. CLC Ltd. v. Edmonton (City of), 2005 ABCA 218, 367 A.R.
180 [CLC]; see dso London (City of) v. Ayerswood Development Corp. (2002), 167 O.A.C. 120

[Ayerswood].
o See generaly, Part 111, below.
4 In Dunsmuir, supra note 2, an employee was terminated. He appeal ed his termination. An adjudicator

construed relevant legislation, and reached the decision that the employee should be reinstated. The
employer, the province of New Brunswick, brought an application demanding judicia review of the
adjudicator’ sdecision. Thedecision of thelabour adjudicator waseventually overturned by the Supreme
Court of Canada.
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the standard of review; and (5) most significantly, presents a new test for determining what
standard of review applies to administrative decisions. Each of these developments has
important implications for municipalities.

In Dunsmuir, the Court explored the principlesunderlying judicial review. The search for
an appropriate standard of review isanimated by atension between two principles.” Thefirst
principleisthe rule of law, which Canadian courts are duty-bound to defend.*® The second
principleisrespect for legidative intention and democracy, which Canadian courts are also
duty-bound to respect.* Both legislative intention and the principle of democracy are
intensified when a court reviews the decisions of a municipality. Of legidative intention,
Mullan notes:

Deference is also responsive in most situations to legislative intention. Often that legidative intention is
expressed in the form of a strong privative clause or a broad, subjectively-worded discretion. On other
occasions, it is appropriately assumed simply from the nature and objectives of the legislative scheme.®®

Most coremunicipal statutes send aclear message. Provincial legislaturesintendto create
autonomouslocal bodieswith broad governmental powers.*® Indeed, the purpose of such acts
is often to “provide the legal structure and framework within which cities must govern
themsel ves and make the decisions that they consider appropriate and in the best interests of
their residents.”*’ Even in the absence of such explicit language, this intention may be
“appropriately assumed simply from the nature and objectives of the legislative scheme.”*®
Further, the principle of democracy is greatly amplified when a court reviews the decision
of alocally elected government. When a court reviews such a decision, it must weigh not
only legislativeintention, but also the principle of democracy itself.* Where amunicipality
is bestowed with broad governmental powers, and where it is acting in a responsible,
representative capacity, itisendowed with democratic legitimacy. Consequently, any review
of municipal decision-making should be animated by tacit respect for the legislature’ s clear
intention that alocal government be able to represent its constituents free from unwarranted
judicia interference. Furthermore, inherent in such a review should also be an active
awareness of the effect judicia interference will have on the legitimacy of local self-
representation. Clearly, the animating principles underlying judicia review would bolster a
court’s decision to afford great deference to municipal decision-making.

In Dunsmuir, the Court also sends a strong message that issues of jurisdiction are to be
construed narrowly. The Court reiterates Dickson J.” srejection of the preliminary questions

2 Ibid. at para. 27.

4 Ibid. at paras. 28-29.

a“ Ibid. at para. 30.

® Mullan, “Standard of Review,” supra note 38 at 93 [emphasis added].

% Note, that while the new “species’ of municipal statute expressly bestows broad governmental powers
on municipalities, an older form of statute remainsin several jurisdictions. Thisolder style of statuteis
not as explicit. It iswiseto consult individua statutes. However, even where authority is derived from
an older style of statute, it could also be argued that a similar legislative intention isinherent.

“ Cities Act, supra note 21, s. 3(2)(a) [emphasis added].

Mullan, “ Standard of Review,” supra note 38 at 93.

9 Supra note 2 at para. 27.
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doctrine’® and explains that “true jurisdiction questions arise where the tribunal must
explicitly determine whether its statutory grant of power gives it the authority to decide a
particular matter.”® Indeed, “ [t] hese questionswill benarrow.” 52 Consequently, jurisdictional
questions surrounding the exercise of municipal authority ought alsoto benarrow, especially
in light of strong legislative and judicial statements that municipal powers ought to be
interpreted broadly.>®

Further, Dunsmuir statesthat acourt ought to afford deferenceto a public body when that
body is interpreting its own legislative framework or “home statute.”>* In many instances,
municipalities are interpreting their own core municipal statutes. A municipality may even
be interpreting a bylaw, such as an official community plan, which the municipality itself
created.® Assuch, after Dunsmuir, amunicipality may be entitled to judicial deferenceeven
when it is considering a question of law.

Dunsmuir suggeststhat acourt may use precedent to determine which standard of review
appliesto agiven decision. This statement will be of great relief both to lawyers attempting
to advisetheir clientsabout the potential standard of review and to officersof thecourt living
with bulging dockets and backlogged applications. The suggestion that a court may not be
required to complete astandard of review analysisfor each individual decisionwill promote
certainty and stands to reduce litigation. However, this development has important
implications for municipalities. Considering this development, local government ought to
devote specid attention to litigating itsinterests before a court of law. Present litigation will
impact future judicial review.®

Most importantly, the majority of the Court in Dunsmuir adopted a new test for judicial
review. Thetest hastwo steps. First, the court must identify the appropriate standard to apply
to a public decision. Second, the court must apply that standard to the decision. Each step
will be considered in turn and the test will then be applied to municipalities.

Thefirst step acourt must take isto decide whether a certain decision should be reviewed
on astandard of correctnessor on astandard of reasonabl eness. I n determining what standard
applies, acourt may find it useful to consider the following factors:

(1) Doesthelegidativeframework contain aprivative clause? If it does, generally this
means that decisions will attract a standard of reasonableness.”

50 See generally Canadian Union of Public Employees Local 963 v. New Brunswick Liquor Corp., [1979]
2 S.C.R. 227 [CUPE 963].

5t Supra note 2 at para. 59.

52 Ibid.

5 See generally United Taxi, supra note 20 at para. 8.

5 Supra note 2 at para. 54. See also paras. 57, 59.

% See The Planning and Devel opment Act, 2007, S.S. 2007, c. P-13.2, ss. 31, 32, 36-38.

56 Supra note 2 at para 54. Further, while there is some doubt as to whether pre-Dunsmuir precedent will
be received in post-Dunsmuir jurisprudence, there is no question that strong statements about the
position of municipalitieswill be pertinent to future litigation.

5 Ibid. at para. 52.
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(2) Doesthe decision-maker have a great degree of expertise in the area? If she does,
this generally means that her decision will attract a standard of reasonableness.®®

(3) Isthedecision one of fact, or mixed law and fact, or law? If the decision is one of
fact, or mixed law and fact, it will generally attract a standard of reasonableness.
However, even aquestion of law may attract areasonableness standard wherethere
is a privative clause or where a tribunal has expertise in the area.® On the other
hand, if thereisalegal question which isof central importanceto thelegal system,
astandard of correctnessis more appropriate.”

Further, the Court noted that a discretionary decision, or a policy decision, would
generally attract astandard of reasonableness.®* On the other hand, constitutional questions
or questions about the boundaries between administrative bodies would generally attract a
standard of correctness.®?

It is also important to note that in Dunsmuir, the Court suggested that “[i]n many cases,
it will not be necessary to consider all of the factors, as some of them may be determinative
in the application of the reasonableness standard in a specific case.”®

After the standard has been set, the court will apply that standard to the decision in
guestion. Where the standard is one of correctness, the court is to undertake its own,
independent analysis of the matter on which the tribunal was called to decide. It should ask
whether the decision the tribunal reached was the correct one.®

Wherethe standard is one of reasonableness, acourt considers“whether the decisionfalls
within arange of possible, acceptable outcomes which are defensiblein respect of the facts
and law.”% The court will also look at the process which the tribunal employed in reaching
its decision and ask whether there was “justification, transparency and intelligibility.”

How will a court apply the “standard of review analysis’ to municipalities? Again, the
inquiry istwofold. First, what standard will generally apply to municipal decision-making?
Second, will municipal decisions generally meet that standard?

58 Ibid. at para. 54.

% Ibid.

€0 Ibid. at paras. 55, 60.

& Ibid. at para. 53.

62 Ibid. at para 58. The preceding factors are a reworking of factors listed in Pushpanathan v. Canada
(Minister of Citizenship and Immigration), [1998] 1 S.C.R. 982 [Pushpanathan], a decision which
attempted to synthesize and make clear the pre-Dunsmuir approach.

& Dunsmuir, ibid. at para. 64.

6 Ibid. at para. 50.

& Ibid. at para. 47.

&6 Ibid. Further, an important issue which arises at this point is whether the reasonableness standard is
actually one-size-fits-all, or whether therewill beaspectrumwithin the reasonabl enessstandard. I ndeed,
in dissent, Binnie J. criticized the majority for failing to appreciate that the single reasonableness
standard is not possible in practice. See ibid. at paras. 144-57, Binnie J., dissenting. See further
discussion of thisissue below in Part IV.
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First, which standard will generally be applied to municipal decisions? It isamply clear
that the vast majority of non-constitutional intra vires municipal decisions will attract a
standard of reasonableness. While core municipal statutes do not generally contain a
traditional privative clause® some include provisions restricting judicial review for
“reasonableness.”® Also, municipalities have relative expertise in balancing diverse and
polycentric local interests and generally consider questions of fact, or mixed law and fact.
Where amunicipality considers a question of law, it is not infrequently considering its so-
called “home statute.” Aswell, municipalitiesare endowed with broad discretionary powers
to make policy decisions.% Particularly in light of the legislature’ s clear intention to create
an autonomous local government free from judicia interference, and aso considering the
principle of democracy, it would be difficult to imagine many municipal decisions being
subjected to a standard of correctness.

Second, will municipal decision-making generally meet the reasonableness standard? In
other words, will municipal decisions fall within “a range of acceptable outcomes’ and
demonstrate “justification, transparency and intelligibility” ?"° A municipal decision will
generally be found to meet the reasonableness standard. Municipal decision-making finds
mora justification in the reality that municipal decisions are a reflection of community
values. These decisions are made by individuas elected to represent the community.
Municipal decision-making finds logical justification in the elaborate modern municipal
decision-making process, which, in many municipalities, isincreasingly comprehensive and
sophisticated. Municipal decision-making is transparent, because council meetings are
“subject to intense media scrutiny,... lobbying by citizens groups ... [and] the public is
entitled to attend council meetings.””* As well, municipal decision-making is generally
intelligible because modern municipal governmentshaveincreasing expertisein determining
intricate and complex matters of public policy. Where municipal authority isexercised with
prudence, and in accordance with responsible democracy, it would be difficult to argue that
amunicipal decision is unreasonable.™

In short, when acourt appliesthe new “ standard of review analysis,” it will generally see
fit to afford great deference to municipal decision-making. Municipal decision-making will
generaly attract a standard of reasonableness. A court will not generally deem amunicipal
decision to be unreasonable where that decision is made in the community interest and is

&7 However, asLeBel J. mentionsin his concurring judgment in Chamberlain, supra note 9 at para. 193:
“[o]lne would not expect to find a privative clause in connection with the Board's [an elected school
board] decisions, and the absence of onein the statute in no way signals that the legislature expected
intervention by the courtsin the Board’ s day-to-day business to be possible.” Indeed, in the search for
legislative intention, it could be argued that the absence of a privative clause in an enabling municipal
statute would be anominal consideration.

e See MGA, supra note 24, s. 539; Cities Act, supra note 21, s. 322; MA, supra note 24, s. 384(a).

& Core municipal statutes grant broad discretionary powers to municipalities. Consider for instance the
Cities Act, ibid., s. 3(2)(a) [emphasis added)]: “the purposes of this Act are ... to provide the legal
structure and framework within which cities must govern themsel ves and make the decisions that they
consider appropriateandinthebest interestsof their residents.” Seealso CitiesAct, s. 4(2)(b) [emphasis
added]: “ The purposes of cities are the following: to provide services, facilities and other things that,
in the opinion of council, are necessary and desirable for all or a part of the city.”

o Supra note 2 at para. 47.

n Supranote 6 at 87.

2 See generally RSJ Holdings, supra note 34.
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madein aresponsi bleand accountable manner. However, municipalitiesmay still have cause
for concern. Thereality of post-Dunsmuir judicial review isthat governmental, policy, and
legislative decisions of local government bodies will, at best, be reviewed on a standard of
reasonableness. In light of such aredlity, it may well be time to reconsider the position of
municipal governmentsin Canadian society, and the manner in which acourt of law reviews
municipal authority.

V. HOw SHOULD MUNICIPALITIES BE TREATED AFTER DUNSMUIR?

It is clear that municipalities are entitled to great deference under the new “standard of
review analysis.” However, Dunsmuir will also spark debate about the appropriate role of
municipalities in Canadian society. After Dunsmuir, it might be necessary to consider the
following three points: (1) the position of municipalities in Canadian society needs to be
reoriented and reconsidered; (2) a clear message needs to be sent that Dunsmuir must not
reduce the deference to which municipalities are entitled; and (3) it may be the case that a
threshold test for judicial interference will need to be established to shield certain
governmental decision-making from reasonableness review.

A. REORIENTING THE POSITION OF MUNICIPALITIESIN CANADIAN SOCIETY

Inevitably, Canadian courts will be asked to review the substantive decisions of
municipalities. When acourt reviewsamunicipal decision, it may find it useful to orient, and
perhapsreorient, the position of municipalitiesin Canadian society. In doing so, acourt may
find it useful to consider three points that reinforce calls for great deference. First,
municipalities are not administrative tribunals. They are governmental bodies. Second, the
unwritten constitutional principle of democracy demandsthat local governance be afforded
great deference. Third, interference with certain municipal decisions may involve
unwarranted judicial interference in the political realm.

Municipalities are not administrative tribunals. Administrative tribunals are specialized
governmental agencies established under federal or provincia legislation to implement
legislative policy. Municipalities are a local government.” Municipalities hold periodic
elections. Canadian citizensvoteinthese el ections. Constituentsvotefor candidateswhowill
make important local decisionsin their behalf. It isthrough these elected officials that each
citizen hasavoiceinintimate and local mattersthat affect their daily lives. It isthrough this
voicethat anindividual isableto shapethelocal character and personality of the community

I A municipality isagovernment. It has been suggested that government isabody which attainsitsright

toexist and to govern through the consent of the governed. Such consent invol vesarel ationship between
government and governed in the form of a“social contract.” See generally Jean-Jacques Rousseau, On
the Social Contract, trans. by Donald A. Cress (Indianapolis: Hackett, 1987), specifically Books |1l &
IV. A municipality is elected by Canadian citizens. The majority of voting municipal constituents
consent to be governed by the councillors they elect. Indeed, thereis no question that amunicipality is
a“government” in any sense of theterm. Further thelack of adirect constitutional source of power does
not undermine the consent of the governed or the governmental status and function of municipalities.
On the contrary, however, administrative tribunals do not attain their right to exist through the consent
of thegoverned. Infact, they do not even “ govern” inthetraditional sense. They aregenerally appointed
tribunal s with specialized administrative functions.
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in which she lives. In RSJ Holdings, the Supreme Court implied that when a court reviews
the decision-making power of alocally elected body, the manner in which a democratic
functionisexercised isarelevant consideration.”™ Indeed, thisrecognition may represent the
emergence of promising judicial consciousness toward the democratic dimensions of
municipal decision-making and the implications those democratic dimensions have for
judicial deference.”

Given the democratic dimensions of municipal decision-making, the unwritten
constitutional principle of democracy should inform judicial review of municipal decision-
making. In Reference re Secession of Quebec, the Supreme Court stated that the principl e of
democracy isintegral to the“internal architecture” of the Canadian Constitution.” Although
the principle of democracy iselusive and subject to varying rhetorical political conceptions,
at its roots democracy represents the ability of citizens to provide meaningful input into
decisionsthat affect their lives. The principle of democracy “ can betraced back tothe Magna
Carta (1215).” " Itismanifest through “ effective representation,” "® is sustained by “political
institutions which enhance the participation of individuals and groups in society,”” and is
affirmed through “the promotion of self-government.”® Consequently, a*“sovereign people
exercises its right to self-government through the democratic process.”®

Unfortunately, there are criticswho are wary of the present state of Canadian democracy.
Such critics caution that political participation is waning.®? Further, they warn that even
where a citizen does participate, such participation may be seen as “limited to choosing the
elites who make the choices for them.”® Indeed, others caution that

thetwenty-first century hasushered in an eraof homogeneity. Canada’ sdistinctivelocal communitiesappear
tobewei ghed down with baggagefromthe post-industrial world. Urbani zation, globalization, amal gamation,
media conglomeration,... [have a] cumulative affect effect ... [on the] interwoven tapestry of diverse
communities situated in their own social, political, economic, and physical Iandscapeﬁ84

Given such developments, active and legitimate participation in responsive, local
government issurely vital to the constitutional underpinnings of democracy. Itisdifficult to
envision a purer form of democracy than the decision-making process of responsible
community representatives, actively and responsibly shaping thelocal character of Canadian

™ RSJ Holdings, supra note 34 at para. 38.

75 Ibid.

e [1998] 2 S.C.R. 217 [Quebec Secession] at para. 54.

i Quebec Secession, ibid. at para. 63. For a useful explanation of the historic origins of unwritten
constitutional principles, seeMark Carter, “‘ Blackstoned’ Again: Common Law Liberties, the Canadian
Constitution, and the Principles of Fundamental Justice” (2007) 13 Tex. Wesleyan L. Rev. 343.

I Reference re Provincial Electoral Boundaries (Sask.), [1991] 2 S.C.R. 158 at 186, cited in Quebec
Secession, ibid. at para. 63.

" R. v. Oakes, [1986] 1 S.C.R. 103 at 136, cited in Quebec Secession, ibid. at para. 64.

g Quebec Secession, ibid. at para. 64, referring to Switzman v. Elbling, [1957] S.C.R. 285.

8 Ibid. at para. 64 [emphasis added].

8 Seegenerally Allan C. Hutchinson & Patrick Monahan, “Democracy and the Rule of Law” in Allan C.
Hutchinson & Patrick Monahan, The Rule of Law: Ideal or Ideology (Toronto: Carswell, 1987) 97.

& Ibid. at 97.

Mary Louise McAllister, Governing Ourselves? The Palitics of Canadian Communities (Vancouver:

University of British Columbia Press, 2004) at 3.
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communities. Given the importance of foundational unwritten democratic principles in
Canadian society, theresponsibleexercise of |ocal governance may well imploremoreactive
judicial affirmation.

Fortunately, unwritten constitutional principles are “not merely descriptive.”® They are
“invested with a powerful normative force.”® They are “binding upon both courts and
governments.”® These unwritten constitutional principles delineate the “spheres of
jurisdiction, the scope of rights and obligations, and the role of our political institutions.”®
Further, while these principles are commonly perceived as tools which limit governmental
authority, they are also used to sustain it,*® and have been seen to inform the deference to
which public decision-making isdue.*® Consequently, itiscritical that theunwritten principle
of democracy inform the role which municipal government playsasapolitical institutionin
Canadian society. It has been duly noted that a municipality isnot a sovereign government,
does not possess an independent constitutional source of power, and therefore does not have
aconstitutional right to exist.” However, wherelocal governments do exist, and where they
have been delegated | egislative powers to represent their community, it is their democratic
function that is entitled to constitutional protection. Indeed, it would be a mistake to suggest
that the lack of a constitutional source of power, in itself, offers any sort of positive
justification for judicia interference in the responsible process of governmental decision-
making.* Consequently, in the modern age of limited political participation and malignant

& Quebec Secession, supra note 76 at para. 54.

8 Ibid.

&7 Ibid. [emphasis added]. Needless to say, however, there is much academic debate surrounding the
appropriate use of unwritten congtitutional principles. See generally Jean Leclair, “Canada’s
Unfathomable Unwritten Constitutional Principles’ (2002) 27 Queen’'s L.J. 389; compare Mark D.
Walters, “ The Common Law Constitution in Canada: Return of Lex Non Scripta as Fundamental Law”
(2001) 51 U.T.L.J. 91. Consider further, Sujit Choudhry, “Unwritten Constitutionalism in Canada:
Where Do Things Stand?’ (2001) 35 Can. Bus. L.J. 113; Sujit Choudhry & Robert Howse,
“Constitutional Theory and the Quebec Secession Reference” (2000) 13 Can. J.L. & Jur. 143; Robin
Elliot, “ References, Structural Argumentation and the Organizing Principles of Canada’ s Constitution”
(2001) 80 Can. Bar Rev. 67.

o Quebec Secession, ibid. at para. 52. It isimportant that these statements not be seen to be taken out of
context. When referring to the principle of democracy, and unwritten principles in general, the court
contemplates the constitutional dimensions of government and its relations to the written text of the
Constitution. Specifically, the Court discussestheprovincial and federal |evel sof government. However,
it could still beargued that the underlying principle of thediscussion clearly appliestolocal government,
asby virtue of the Preambl e of the Constitution Act, 1867 (U.K.), 30 & 31 Vict., c. 3, reprintedin R.S.C.
1985, App. I1, No. 5, unwritten constitutional principlesfind expression in the written Constitution, but
remain “exterior” to it (Referencere Remuneration of Judges of the Provincial Court of Prince Edward
Island; ReferencereIndependence and Impartiality of Judgesof the Provincial Court of Prince Edward
Island, [1997] 3 S.C.R. 3 at para. 83 [Re Judges]).

8 New Brunswick Broadcasting v. Nova Scotia (Speaker of the House of Assembly), [1993] 1 S.C.R. 319.
Compare Reference re Manitoba Language Rights, [1985] 1 S.C.R. 721.

% Lalonde v. Ontario (Commission de restructuration des services de santé) (2001), 56 O.R. (3d) 505
(C.A.). See aso Marc Cousineau, “L’Affaire Montfort: Confirmation de la Valeur des Principes
Fondamentaux de la Constitution,” Case Comment, (2001-2002) 13 N.J.C.L. 485, in which the author
respondsto criticisms about the application of unwritten constitutional principlesto government action.

o East York, supra note 8. See also PSBAA, supra note 8; OECTA, supra note 8, quoting Campbell J. in
OPSBA, supra note 8.

92 Consider for example the Scottish Parliament, which isacreature of British statute. While the Scottish
Parliament is not a “sovereign” government in traditional constitutional terms, it would seem out of
stride with modern democratic conceptions to suggest that on such grounds the decisions of Scottish
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cultural homogeneity, the principle of democracy demands that a court of law show
heightened deference to the responsible and representative exercise of local democracy.
When the democratic process is one “that is transparent, accessible to the public, and
mandated by law,”*® acourt would beremissto interferein political governmental decisions,
without at least weighing the impact of that interference on the principle of democracy.®

Finally, interference in certain municipal decisions may also represent an unwarranted
intrusion into the political realm. It is essential to maintain a degree of separation between
judicial decision-making and governmental decision-making.®® In his concurring judgment
in Chamberlain, LeBel J. expressed concern about subjecting municipal decisions to a
standard of reasonableness. He suggested that

[the] danger that the reasonabl eness standard could be overused leads ... to the danger that thelinedividing
theroleof alocal government body from that of areviewing court will beblurred. It isimportant to keep that
linedistinct, for it helpsto maintain the separation between the judiciary and representative government....
Courts should not be tempted to replace the decisions of such bodies with their own view of what is
reasonable, or to become unduly involved in the management of towns [or] cities. %

Indeed, as the Supreme Court stated in Nanaimo, municipalities are more “ conversant with
the exigencies of their community than are the courts ... [and] often balance complex and
divergent interestsin arriving at decisionsin the public interest.”%

Further, there are authorsthat caution about the dangers of excessivejudicial interference
in the political realm.*® They argue that under the vague guise of the “rule of law,” a court
may indeed engage in “moralistic window-dressing for otherwise naked attempts to seize
political power.”® While it is clear that acourt plays acritical role in defending the rule of
law, “there is a distinction between constitutional safeguards which constrain democratic
activity inthe name of democracy and those which constrain democratic activity in the name
of ‘right answers.’”*® Clearly, many broad governmental policy or legislative decisions are
political matters in which a court, without sufficient justification, should be reluctant to
interfere. Excessive judicial interference in these political matters stands to “inhibit the
flourishing of any governmental system.”'*

Parliament ought to be subject to more exacting judicial review than its British counterpart. The focus
must be on the function. See generally Jo Eric Murkens, Peter Jones & Michael Keating, Scottish
Independence: A Practical Guide (Edinburgh: Edinburgh University Press, 2002).

o See RSJ Holdings, supra note 34 at para. 38.

o Ibid.

9 See Re Judges, supra note 88, cited in Chamberlain, supra note 9 at para. 205, LeBel J.

% Chamberlain, ibid. Notethat thissection of LeBel J.’sjudgment was cited by the majority in Dunsmuir,
supra note 2 at para. 33, to illustrate the impracticability of applying the pragmatic and functional
approach to all forms decision-making.

o7 Nanaimo, supra note 19 at para. 35.

o8 See Hutchison & Monahan, supra note 82. See aso F.L.Morton & Rainer Knopff, The Charter
Revolutionand the Court Party (Peterborough, Ont.: Broadview Press, 2000); Robert H. Bork, Coercing
Virtue: The Worldwide Rule of Judges (Toronto: Vintage Canada, 2002).

9 Hutchinson & Monahan, ibid. at 99.

0 Ipid. at 122.

0L 1bid. at 100.
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In conclusion, it is clear that the position of municipalities within Canadian society isin
need of reconsideration. A regimein which local government is made to stand side by side
with appointed administrative tribunals, and in which courts take lightly the democratic
mandate of these elected officials and substitute their own viewsfor those of the community
representatives, disregards the fundamental value of democracy. When a municipal
government isdischarging its mandate in aresponsible manner, and shaping thelocal nature
and character of the community on behalf of its members, ajudge should be quick to stay
their hand, even if a decision may appear, in the court’s view, to be unreasonable. Such
considerations may well inform afinding that municipalities ought to be entitled to a great
deference under the new “standard of review analysis.”

B. ESTABLISHING A DEFERENTIAL DUNSMUIR STANDARD

Itisessential that Canadian courtsestablish adeferential Dunsmuir standard for municipal
decision-making. Asexplained, the necessity of such astandardisbolstered by arecognition
of the nature of local government, and the democratic and political dimensions of such
decision-making. However, in establishing such a standard, there are matters which ought
to be addressed. First, there are certain minor, technical questions asto how acourt ought to
review municipal decisions. Second, thereisa serious concern about how the uniquerol e of
and mandate of municipalitieswill fit within asingle“reasonableness’ standard. Third, itis
crucial that the Supreme Court send aclear message that Dunsmuir isnot an openinvitation
for increased judicia interference of municipal decision-making.

As a preliminary matter, there are a few technical concerns about how the Dunsmuir
decision applies to municipa decision-making. What is a jurisdictional question? Isit an
independent question which will always be determined on a standard of correctness, or isit
merely a question which, under the new “ standard of review analysis,” isto be determined
on astandard of correctness? In short, when a court reviews municipal authority, will there
always be an independent question of jurisdiction?'*? In Dunsmuir, the Supreme Court

102 pushpanathan, supra note 62 at para. 28, Bastarache J.:
[t is still appropriate and helpful to speak of “jurisdictional questions’ which must be
answered correctly by thetribunal in order tobeactingintravires. But it should be understood
that aquestion which “goesto jurisdiction” issimply descriptive of aprovision for which the
proper standard of review is correctness, based upon the outcome of the pragmatic and
functional analysis. In other words, “jurisdictional error” issimply an error on an issue with
respect to which, according to the outcome of the pragmatic and functional analysis, the
tribunal must make a correct interpretation and to which no deference will be shown.
However, the subsequent decisions of ATCO Gas & Pipelines Ltd. v. Alberta (Energy and Utilities
Board), 2006 SCC 4, [2006] 1 S.C.R. 140; United Taxi, supra note 20, cal into question this
proposition. See also Dalhousie Legal Aid Service v. Nova Scotia Power, 2006 NSCA 74, 245 N.S.R.
(2d) 206. Bryden also states: “it seemsto me that a case could be made for deference to the expertise of
aregulatory body in interpreting the scope of its statutory authority to make rules, regulations or other
forms of administrative legislation”: supra note 38 at 238. This contention is further supported by
commentsin Dunsmuir, supra note 2, that a tribunal may be afforded deferencein itsinterpretation of
its home statute. That home statute may well be a statute extending legislative power. However, such
comments must also be contrasted with the decision of United Taxi and the suggestion that “[t]hereis
no need to engage in the pragmatic and functional approachinareview for vires; suchaninguiry isonly
required whereamunicipality’ sadjudicative or policy-making functionisbeing exercised”: supra note
20 at para. 5. Suffice it to say that, as Mullan notes, “[h]ow to identify atruly jurisdictional question
remains a highly speculative exercise”: Mullan, “ Standard of Review,” supra note 38 at 83.
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suggested that jurisdictional questions ought to be construed “narrowly,” however, further
guidance would be helpful.’®* Moreover, how will nominate grounds of municipal review
suchas*“badfaith,” “improper purpose,” “ discrimination,” and“ unreasonableness’ play into
the new “standard of review analysis’? The Supreme Court has offered some guidance. In
Baker v. Canada (Minister of Citizenship and Immigration),* the Court suggested that, as
Philip Bryden putsit, “[j]ust asthe categorical exceptionsto the hearsay rule may converge
with the result reached by the Smith analysis, the categorical and nominate approaches to
judicial review may conform to the result of a pragmatic and functional [now standard of
review] analysis.”*®® Indeed, there is some indication that traditional nominate grounds of
review may well be examples of “unreasonableness’ under the new “standard of review
analysis.” However, considering anew legal test for judicial review, further guidanceinthis
regard would also be informative. While these “metaphysical” concerns are vexing, and
whileclarification might proveuseful, such mattersare peripheral tothemost important issue
at hand.*® Will a municipality be afforded the deference to which it is due under the
Dunsmuir analysis? There is serious concern that it may not be.

In light of Dunsmuir, it may be difficult to reconcile the unique role and mandate of
municipalitieswithin asinglereasonabl eness standard. If the majority in Dunsmuir isindeed
altering “the structure and characteristics of the system of judicial review asawhole,”** then
the"reasonableness’ standard appliesnot only tothe decisionsof atraditional administrative
tribunal, but also to a“minister, aboard, a public servant, acommission, [or of] an elected
council.”*® Consequently, an intra vires municipal decision is subject to reasonableness
review. However, this may be troublesome. Indeed, the courts and the legislature have
indicated that municipal decision-making should not be reviewed on a standard of
reasonableness.'®

There may be promisein this regard, however. The new “reasonableness’ standard may
be a spectrum. It may allow for degrees of deference. There is some indication that the new
reasonableness standard is an amalgam of the former reasonableness simpliciter and patent
unreasonabl eness standards.*'° Further, Binnie J. speculated that this single reasonableness
standard will become a “big tent”** which contains various degrees of deference.*? Also,

108 Dunsmuir, ibid. note 2 at para. 59.

104 11999] 2 S.C.R. 817 [Baker].

105 Bryden, supra note 38 at 230, citing Dr. Q v. College of Physicians and Surgeons of British Columbia,
2003 SCC 19, [2003] 1 S.C.R. 226 at para. 24; Baker, ibid.

See Dunsmuir, supra note 2. Specifically, see Binnie J.’scomment that “[j]udicial review isanideathat
has lately become unduly burdened with law office metaphysics’ (at para. 122). This may seem to
suggest that emphasis may shift from such considerations, to animating principles and truly pragmatic
considerations about how the new “standard of review analysis’ will operate in practice.

Ibid. at para. 120, where Binnie J. argues that the majority actually focus only on administrative
tribunals.

108 |bid. at para. 123 [emphasis added].

19 See e.g. Nanaimo, supra note 19. See also Rogersv. Toronto (City of) (1915), 33 O.L.R. 89 (S.C.), in
which it wasfound that the courts cannot assess the reasonabl eness of aparticul ar exercise of municipal
power. See also Chamberlain, supra note 9 at para. 205.

This can be assumed from the majority’ s statement that they do not intend to return to pre-Southam
formalism (infra note 116): Dunsmuir, supra note 2 at para. 48.

U bid. at para. 144.

12 bid. at para. 139.

106

107

110
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Deschamps J. suggested that this standard will more closely resemble “a rainbow than a
black and white situation.” *** However, themaj ority of the Court stopped short of stating that
a single standard of review will contain various degrees of deference, a proposition the
Supreme Court explicitly rejected in earlier decisions.™*

If there is only one standard, and if municipalities are subject to this standard, how will
the reasonableness review of municipal authority be justified, especially in view of strong
legidativeand judicial statementsopposingit?Inaddition, thetraditional nominate grounds
of municipal review have been thought to vitiate jurisdiction.*”® Since “[t]he [former]
standard of patent unreasonabl enessis[also] principally ajurisdictional test,” ** when acourt
adopted the approach advocated in Baker, these nominate grounds of review would have
seemed to fit comfortably within the “patent unreasonableness’ standard. Indeed, in
Nanaimo, the Supreme Court insightfully suggested that intra vires municipal decision-
making ought only bedisturbed whereit i s patently unreasonable.*” Justice Binnie stated that
the Court intended the patent unreasonableness standard to indicate a greater degree of
deference, or higher “hurdle” to having a “decision quashed on a ground of substance.” '
However, Dunsmuir eliminates this standard. Municipal decision-making is now subject to
reasonablenessreview. Consequently, before Dunsmuir, it might be suggested that therewas
often a higher “hurdle’ to clear, before municipal decisions would be quashed. After
Dunsmuir, are municipalities going to be afforded the same deference? Given recent trends,
it would seem that they ought to be afforded more, but it is possible that this may not be the
case.

Clearly, there is some apprehension that a court may see Dunsmuir as an open invitation
for greater judicia interference in municipal decision-making. Even if reasonablenessis a
spectrum, and even if municipalities are granted the greatest deference which this standard
allows, this concern till looms large. It is possible a court may see a standard of
“reasonableness’ as an open invitation to substitute its views for those of locally elected
officials. As Binnie J. cautioned in his concurring Dunsmuir judgment:

Thedanger of labellingthemost “ deferential” standard as* reasonableness” isthat it may betaken (wrongly)
as an invitation to reviewing judges not simply to identify the usual issues ... but to reweigh the input that
resulted in the administrator’s decision asiif it were the judge’ s view of “reasonableness’ that counts.1®

Given the democratic foundations of the Canadian Constitution, the clear intention of the
legislatures, and the recent movement towards defending the democratic legitimacy of

1 |bid. at para. 167.

4 Law Society of New Brunswick v. Ryan, 2003 SCC 20, [2003] 1 S.C.R. 247 at paras. 24-26.

15 Consider for example the statement in Kruse, supra note 1 at 99-100: if a municipal bylaw involves
“such oppressive or gratuitous interference with the rights of those subject to them as could find no
justification in the minds of reasonable men, the Court might well say, ‘ Parliament never intended to
give authority to make such rules; they are unreasonable and ultravires.””

16 Canada (Director of Investigation and Research, Competition Act) v. Southam, [1997] 1 S.C.R. 748 at

para. 55 [Southam].

As mentioned above, Nanaimo, supra note 19, suggests that the intra vires decisions of municipalities

ought only be reviewed on the standard of patent unreasonableness.

18 Qupranote 2 at para.141.

19 |bid.
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elected bodies, Canadian courts ought send a clear message that under no circumstance will
it lightly interfere with the decision of alocal government.

As such, it is desirable that Canadian courts develop a deferential Dunsmuir standard.
Indeed, in the interest of simplicity and consistency, it would be preferable to subject
municipal decision-making to the new “ standard of review analysis.” However, thismay not
be possible. In order to adequately accommodate broad policy and discretionary municipal
decisions within a single reasonableness standard, it would inevitably be necessary to
establish very broad degrees of deference. Such a development may well undermine the
Supreme Court’ s worthy goal of simplifying judicial review analysis, specifically the goal
of establishing a single, smplified reasonableness standard. As Binnie J. colourfully
suggested, incorporating such broad degrees of deferencemay resultina* shift [of] rush hour
congestion from one road intersection to another without any overall saving to motoristsin
time or expense.”*® If it is not possible to accommodate the unique role and mandate of
municipalities within a single standard, it may be necessary to consider other options.

C. CONSIDERING A THRESHOLD TEST FOR JUDICIAL REVIEW
OF MUNICIPAL DECISIONS

It may not be possible to incorporate degrees of deference into the “standard of review
analysis.” If thisisthe case, it may betime for Canadian courtsto introduce athreshold test
for interference in municipal decision-making. In her Shell Products dissent, McLachlin J.
(as she then was) stated that it may be the case that

asjurisprudence accumul ates, athreshold test for judicial intervention in municipal decisionswill develop.
For the purposes of the present case, however, | find it sufficient to suggest that judicial review of municipal
decisions should be confined to clear cases'?

In the absence of other possibilities, such atest may be desirable. It isuseful to consider four
points. First, a threshold test would not limit the ability of a court to review all municipal
decisions. Second, a threshold might act to limit traditional judicial review of responsible
governmental decision-making. Third, thereislittle constitutional or practical justification
for acourt to interfere in certain forms of municipal decision-making. Fourth and finally, a
threshold test for interference in municipal decision-making is not unprecedented. It is a
desirable development, which may be necessary to bring the law into line with emerging
trends and fundamental constitutional values.

It is important to note, at the outset, that the mgjority in Dunsmuir claimed not only to
modify the manner in which a court reviews the decisions of adjudicative tribunals, but to
consider “the structure and characteristics of the system of judicial review as a whole.”#
Thismay well include review of municipalities. However, as Binnie J. argued, the mgjority
predominantly focused on adjudicative, administrative tribunals.*® It might be argued that

120 |bid. at para. 139.

21 gupranote 12 at 248.

2 Qupranote 2 at para. 120.
123 Ibid.
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the majority of the Court may not have squarely contemplated the judicia review of
governmental functions. In reviewing governmental decision-making, a court may still see
fit to refine the “standard of review analysis’ and its extension to certain political,
governmental forms of public decision-making.

Asanimportant preliminary matter, an argument is not being advanced that all municipal
decision-making should be free from judicial interference. Creating a threshold test for
judicial interference would not |leave it open to municipalities to push the limits of their
jurisdiction or to trample on civil liberties. Judicia interference is always justified where
municipal legislation or action offends the Canadian Charter of Rights and Freedoms,™
encroaches upon exclusive federal jurisdiction,'® is otherwise unconstitutional, or where a
municipality acts in a clear and obvious absence of jurisdiction and blatantly abuses its
power, %

A threshold test would only act to limit judicial review of responsible, representative
governmental decision-making. While it would be the place of a court to fashion an
appropriate threshold test, it could be argued that thereislittle justification, constitutional or
otherwise, for traditional judicial review of an authorized, governmental decision whichis
made in accordance with responsible democracy. Each factor warrants consideration.

Whether government action is authorized would be a jurisdictional question, construed
narrowly. Was the municipal action within the general scope of what the legislature
contemplated when it granted power to the municipality? |s a municipality clearly acting
beyond its powers or for a clearly improper purpose?

Whether a municipality is acting as a government, may depend on the nature of the
decision. Asisthe casewith municipal liability, there are certain government decisionswith
which acourt will decline to interfere.*” By analogy, there are certain political, legislative,
or policy decisions, which, in the absence of constitutional dimensions, ought to remain
beyond the purview of the courts.’”® Where a municipality is making broad legislative or
policy decisions, in its representative capacity, and in the public interest, it is acting as a

24 part | of the Congtitution Act, 1982, being Schedule to the Canada Act 1982 (U.K.), 1982, c. 11;
Godbout v. Longueuil (City of), [1997] 3 S.C.R. 844.

125 Re Try-San International Ltd. v. Vancouver (City of) (1978), 83 D.L.R. (3d) 236 (B.C.C.A.); Cal
Investments Ltd. v. Winnipeg (City of) (1978), 84 D.L.R. (3d) 699 (Man. C.A.).

1% See generaly Crevier v. Québec (A.G.), [1981] 2 S.C.R. 220 [Crevier], which grants a court of law
constitutional jurisdiction to review administrative decision-making even in the presence of a full
privative clause. See also Constitution Act, 1867, supra note 88, ss. 96-101.

27 Welbridge Holdings Ltd. v. Winnipeg (City of), [1971] S.C.R. 957 [Welbridge]. See also Just v. British
Columbia, [1989] 2 S.C.R. 1228 [Just].
Indeed, the courts have indicated that there are situationsin which a court ought rightly declineto enter
the political arena. Whileinterference may well be necessary when the constitutionality of the conduct
isacentral concern (Operation Dismantle v. The Queen, [1985] 1 S.C.R. 441), in the absence of such
considerations, there may be some doubt. Specifically, Wilson J. statesat 472: “if the Court weresimply
being asked to express its opinion on the wisdom of the executive's exercise of its defence powersin
this case, the Court would have to decline.”
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government. When a municipality is acting as a government, it ought to be treated as a
government.*?®

Finally and most importantly, to be immune from traditional judicia review, a
governmental decision must affirm the legitimacy of responsiblelocal democracy. Wherea
decision is made in an accountable, transparent, and responsible manner, it will generally
have been made in accordance with responsible democracy.* In such circumstances, the
unwritten congtitutional principle of democracy would demand that this responsibly
exercised, democratically bestowed power ought to be free from traditional judicial review.
However, where adecision is polluted with a hue of irresponsibility, and is clearly madein
bad faith, for an obviously improper purpose, or based on manifestly irrelevant
considerations, a court might rightly hold that the legislature never intended to grant
governmental powers for such a purpose, and that such a decision has not been made in
accordance with responsible democracy.®® Where the constitutional basis for such a
governmental function erodes, it would nolonger seem appropriateto defend such adecision
from traditional judicial review.

In short, where an authorized governmental decision is made in accordance with
responsible democracy, it ought not be subjected to traditional judicia review analysis. In
creating a threshold test for traditional judicial review, a court would not abdicate its
constitutional, supervisory duty to ensure that government policy is not manifestly
unreasonable. Therewould simply be ashiftin emphasis. A preliminary debate would focus
predominantly on whether the local government discharged its governmental function in
accordance with its democratic and representative function. It would not focus on the
“reasonableness’ of these governmental policy decisions. Indeed, to avoid the creation of
BinnieJ.’s“big [or potentially enormous] tent,”** it may be necessary to move out some of
the unruly inhabitants which take up a good deal of space. It may be desirable to create
several smaller, adjacent tents. Such accommodations would allow for the better and more
efficient storage of unique inhabitants. Further, while it may seem unorthodox to remove

129 For example, both policy and | egidlative decisionsmay be seen asgovernmental decisions. A legislative
decision may be seen as a decision which is generally reserved for Parliament or the legislatures. A
policy decision is a decision which balances various, convergent, and polycentric factors in the
community interest. While policy decisions and |egislative decisions clearly run together, deferenceto
either type of decision would be predicated on the requirement that the decision affirm the legitimacy
of responsible local democracy. On the other hand, where a decision is specific in nature, where it is
adjudicative, the decision-maker looks less like a government and more like a provincia tribunal. In
such circumstances it would seem more appropriate to proceed with traditional standard of review
analysis. See also Homex Realty and Development v. Wyoming (Village of), [1980] 2 S.C.R. 1011 at
1031 [Homex], where Estey J. found that the bylaw represented the “culmination of an inter partes
dispute” and was not alegislative decision. Further, where the decision under consideration is one of
amunicipal tribunal, it stands to reason that such a decision would be subjected to traditional judicial
review principles. See CLC, supra note 39; Ayerswood, supra note 39.

10 See also RSJ Holdings, supra note 34. Also for examples of a threshold test for a duty of procedural
fairness which eliminates procedural protections for legislative decisions on similar grounds, see e.g.
Canada (A.G.) v. Inuit Tapirisat of Canada, [1980] 2 S.C.R. 735. Note that the grounds of review for
procedural fairness would not be identical to those for substantive review, as there are different
considerations. There would, however, clearly be some overlap.

3 Further, such adecision may well be found to be unreasonable under the “ standard of review” analysis.

132 Qupranote2 at para. 144.
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certain public decisionsfromuniversal judicial review analysis, thereislittlejustification for
traditional judicial review analysis where abody is discharging agovernmental function.™*

Indeed, thereislittle justification, constitutional or otherwise, for judicial interferencein
municipal governmental decision-making. Ann McDonald suggests that if a court is to
interfere in the process of local democracy, it “must have a positive justification for doing
s0 and that justification must relate to [its] own peculiar nature and function.”*** While a
superior court has the constitutional power to determine the jurisdiction of administrative
tribunals,*® does this power extend to second-guessing the wisdom of constitutional
governmental legislation or policy?**

Isthere compelling justification for areasonableness review of constitutional, intravires
municipal bylaws? Federal legislation cannot be challenged on the grounds that it is
unreasonable. Provincial legislation cannot be chalenged on the grounds that it is
unreasonable. Why isacourt entitled to quash constitutional municipal legislation where it
sees that legiglation as unreasonable?

133 |t should be conceded that it might seem a stretch to argue that municipal policy decisions ought to be
exempt fromtraditional judicial review. Such an approach might be seen to put municipal governments
on more protected footing than even the provincia or the federa government: see e.g. Mount Snai
Hospital Center v. Quebec (Minister of Health and Social Services), 2001 SCC 41, [2001] 2 S.C.R. 281,
C.U.P.E. v. Ontario (Minister of Labour), 2003 SCC 29, [2003] 1 S.C.R. 539. Indeed, sincefederal and
provincial governments have a constitutional source of power and are a sovereign government, it may
bedifficult tojustify exempting municipal policy decisionsfromjudicia supervision. However, review
of federal or provincial governmental decision-making has generally been on the deferential standard
of patent unreasonableness. Further, such decisions were decided pre-Dunsmuir. “ Reasonableness’
review of such governmental decisions may well need to bere-evaluated after Dunsmuir. It would seem
strange to review the decision of a deputy minister, a minister, or even the prime minister in the same
manner that a court would review the decision of an expert administrative tribunal. In any event, after
Dunsmuir, the reasonableness standard is either going to need to involve a very broad spectrum, or
accept that broad, political, governmental decisions, including cabinet decisions and potentially even
the decisions of the prime minister, will be subject to reasonableness review by a court of law. This
might requirefurther consideration. That being said, athreshold test for interferencein municipal policy
decisionswould not eliminate all judicial supervision of municipal decision-making on policy matters;
it would simply change the focus. The threshold test would emphasize the importance of local
democracy, as opposed to the reasonableness of apolicy decision. Therewould clearly be overlap with
former grounds of review that were thought to vitiate jurisdiction. Indeed, it would never be in the
interest of local democracy to make adecision whichisblatantly and manifestly unreasonable, or which
is made for clearly and obviously irrelevant considerations in light of the interests of the community.
Such a decision, and it would be rare, would clearly be contrary to the interests of responsible local
democracy. In such circumstances, the decision would be subject to the standard of review analysis, and
may well be quashed on subsequent judicial review (in the event that the parties to such litigation are
unableto reach some further arrangement after a preliminary determination that the threshold had been
met).

¥ Qupranote 7 at 101, cited in Shell Products, supra note 12 at 246, McLachlin J., dissenting.

1% Seeaso Crevier, supra note 126.

1% However, while Crevier, ibid., states that courts are entitled to review administrative tribunals on
questionsof jurisdiction, itisimportant to notethat the concept of “jurisdiction” hasbeenaslippery one,
and has been subject to great debate. However, after Dunsmuir it isclear that matters of jurisdiction are
to be construed narrowly. Further, in Crevier, the Court also definesjurisdictional questions narrowly,
such that “they rise above and are different from errors of law, whether involving statutory construction
or evidentiary mattersor other matters. Itisnow unquestioned that privative clauses may, when properly
framed, effectively oust judicial review on questions of law and, indeed, on other issues not touching
jurisdiction” (at 236-37 [emphasis added]).
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Further, isthere compellingjustification for reasonablenessreview of governmental policy
decisions? In his concurring judgment in Chamberlain, delivered prior to Dunsmuir, LeBel
J. stated that “[i]t is beyond the scope of legitimate judicia review to apply a standard of
reasonableness to the actions of local policy-making entitieslike municipalities.”**” A court
may not be in a suitable position to second-guess these community-based decisions, and it
ought not to be tempted to interfere in what it perceives, in its inward looking, to be
unreasonable government policy.

Indeed, reasonableness review of governmental, legislative, and policy decisions runs
intuitively counter to the principle of democracy. It isinherently offensive to the legitimacy
of local self-representation. A municipal decision or bylaw may never satisfy everyone.
Therewill awaysbeindividua swho see governmental action asunreasonable. Recoursefor
“unreasonable” but otherwise constitutional legislation or policy liesin the ballot box, not
inacourt of law.**® Further, where parties utilize litigation as aprivate platformto challenge
the policy and legislative decisions of elected representatives, it is often the community
which will bear the ultimate cost.**® A threshold test stands to curtail litigation in its early
stages. It stands to promote the efficiency and legitimate administration of the municipal
decision-making process.

It is not unprecedented or undesirable to introduce a threshold test for judicia review of
substantive municipal decision-making. There are several threshold-style tests which limit
judicial interferencein political and legislative municipal decision-making. As mentioned,
municipalities are not exposed to liability in negligence resulting from a true policy
decision.’*® Further, a municipality does not owe a duty of procedural fairness when it is
actinginitslegisiative capacity.* A similar test is desirable for substantivejudicial review.
Aslacobucci J. stated “in appropriate circumstances, courts must not abdicate their judicial
duty to decide on incremental changes to the common law necessary to address emerging
needs and valuesin society.” **? In the event that a Dunsmuir-type analysisis not compatible
with evaluating responsible governmental action, a threshold test would be such a
development. Such a test would represent an incremental change to the law. This change
would benecessary to bring thelaw into accordancewith emerging democratic and unwritten
constitutional principles. Such adevel opment woul d al so promotethe efficient and legitimate
operation of responsible local democracy.

13 Chamberlain, supra note 9 at para. 205. It should be noted that this decision was decided before
Dunsmuir. Depending on the development of the new “reasonableness’ standard, it is possible that
reasonableness under Dunsmuir may mean something different than it did before Dunsmuir.

1% See McDonald, supra note 7 at 101, cited in Shell Products, supra note 12 at 246, McLachlin J.,
dissenting.

¥ In her Shell Products dissent, McLachlin J, (as she then was) stated that “[€]xcessive judicial
interference in municipal decision-making can have the unintended and unfortunate result of large
amounts of public funds being expended by municipal councilsin the attempt to defend the validity of
their exercise of statutory powers’: supra note 12 at 245.

40 Welbridge, supra, note 127; Just, supra note 127.

1 When discharging aquasi-judicial function, council may have a duty of fairness that does not apply to
the use of itslegidlative powers: Wiswell v. Winnipeg (City of ), [1965] S.C.R. 512; Homex, supra note
129.

2 Fraser River Pile & Dredge Ltd. v. Can-Dive Services Ltd., [1999] 3 S.C.R. 108 at para. 44, citing
Wiatkins v. Olafson, [1989] 2 S.C.R. 750 at 760-61; R. v. Salituro, [1991] 3 S.C.R. 654 at 665-70.
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V. CONCLUSION

Canadian attitudes toward local self-representation are changing. However, Canadian
jurisprudence hasyet to develop atest for judicial review that bringsthelaw squarely in-line
with these trends. While the recent decision of Dunsmuir may well demand that
municipalities be entitled to great deference, the position of municipalities in Canadian
society istill in need of reorientation and re-evaluation. A clear message must be sent that
Dunsmuir “reasonableness’ does not reduce the deference municipalities are due. Further,
a threshold test for interference in municipal decision-making may be desirable to curtail
unwarranted and undesirable interferencein local decision-making.

A municipality isalocally elected government. It makesimportant decisions on behalf of
its electorate. In light of evolving conceptions of local self-representation and foundational
democratic principles upon which the Canadian legal system isfounded, it is time that the
defenders of its Constitution take a stand in defence of city hall, and not against it.



