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I. Introduction

Canadian Dredge & Dock Co. v. R.' is one of the most important cases in criminal law.

As most practitioners are already aware, this case serves as the definitive statement by the

Supreme Court of Canada as to the manner in which a corporation can be held liable for

crimes requiring proof ofan element of mental fault,2 using the idea commonly referred to

as either the "identification" or "attribution" doctrine.3 In other words, the doctrine is a

"sword" of the Crown to be used against a corporation in the course of whose business

criminal wrongdoing occurs. However, as can be seen in Hart Building Supplies Ltd. v.

Deloitte & Touched the authority of Canadian Dredge (and the identification doctrine on

which its conclusions are based) can also be used as a "shield" by a defendant sued by a

corporation in tort.

This article begins first with an explanation of what piqued my interest in this area.

Second, the article briefly reviews the elements of the identification doctrine. The third

section discusses the relevant cases that consider the identification doctrine as a shield in the

civil context. Subsequently, recent legislative changes to the identification doctrine in the

criminal context are reviewed. After explaining the substance of these changes, this article

concludes that the identification doctrine in the civil law context — notably in the areas of

both torts and insurance—should be harmonized with the criminal law context, for reasons

that will become apparent.

[1985] 1 S.C.R. 662 [Canadian Dredge].

An "clcmcnl ofmcntal fault" is a phrase that is meant to encompass both subjective mem rea (intention,

recklessness, etc.) as well as objective tests for liability (e.g. gross or criminal negligence).

While one could argue that the choice between "identification" and "attribution" might suggest subtle

variations in the meaning to be ascribed to the doctrine, (he cases seem lo use the two terms relatively

interchangeably. For example, in Canadian Dredge, supra nole I at 691, Estey I. writes:

Criminal responsibility in our courts ihus far has been achieved in the mens rea offences by the

attribution to the corporation of the acls of its employees and agents on the more limited basis of

the doctrine of the directing mind or identification.... By whal appears to be the same purely

pragmatic reasoning, the courts ofthe United Kingdom find criminal liability in a corporation only

by the attribution to il of the conduct of its employees and agents where those natural persons

represent the core, mind and spirit of the corporation.

As such, attribution is a necessary part of the identification doctrine. Since the two terms refer to the

same concept, they will be used interchangeably in this article. However, both terms are to be

distinguished from vicarious criminal liability ofcorporations. Immediately fol lowing the above excerpt

from Canadian Dredge, Esley J. writes: "The United States federal courts are inclined, as we have seen,

to find criminal liability in the corporation by vicarious liability where any employee-agent commits,

in the course of his employment, the criminal act" (at 691). Thus, Estey J. draws a clear distinction

between identification or attribution, used by (he Canadian and U.K. courts on the one hand, and

vicarious criminal liability, the approach of the U.S. courts on the other.

2004 BCSC 55, 41 C.C.L.T. (3d) 240 [Han].



Civil and Criminal Applications of the Identification Doctrine 173

II. Interest in the Hart Decision

In the summer of 2004, a colleague found a recent case by the name of Hart Building

Supplies Ltd. v. Deloitte & Touche, and placed it on my desk. The facts ofHart can be stated

rather briefly:

[l|t was found, on a summary trial, that Larson, the president of Hart, Larson, had fraudulently

misrepresented the value of Hart's inventory over a number of years in an effort to benefit Hart. The

defendant served as Hart's auditor during pan ofthe relevant period. The audits done by the defendant were

based on representations that Larson gave on behalfofHart. Larson knew these representations not to be true

at the time he gave them. These representations included acknowledgements ofthe responsibility ofHart for

the fair presentation ofits financial statements, representations that the statements were free ofmaterial errors

and omissions, assurances of no irregularities on the part of relevant managers or employees, and

representations as to the accuracy of stated inventory values.

The defendant's annual audits never discovered the misrepresentations until Larson confessed to his

misdeeds in September 2000. Approximately one month later, the plaintiffs bank placed Kan in

receivership. In 2001, Hart sued its auditor for negligence.5

The Court found that (1) Larson was a directing mind of Hart; (2) the actions of Larson

were the actions of the corporation; and therefore, (3) the corporation could not sue its

auditors for what were the corporation's own misdeeds.6

As a professor of corporate law, I have always focused on the identification doctrine in

discussing the criminal liability ofcorporations, as was discussed in Canadian Dredge and

its progeny. Consequently, the Hart decision was intriguing in the sense that the

identification doctrine was being used against a corporate plaintiff to defend a civil suit. It

was therefore the potential similarities and differences between the civil context and its

criminal counterpart that served as the underlying motivation for the development of this

article.7

Darcy L. MacPherson, "Emaciating the Statutory Audit — A Comment on Hart Building Supplies Ltd.

v. Deloitte & Touche" (2005) 41 Can. Bus. L.J. 471 at 471 -72 |MacPherson. "Emaciating the Statutory

Audit"]. See also ibid, at paras. 1-2S.

See Han, ibid, at paras. 51-63.

As it turns out, the one case to consider Hart since its release shows the potentially broad impact ofthe

decision. InUickmanEquipment (198S)Ltd. (Receivership). Re,2005 NLTD 146,251 Nfld. & P.E.I.R.

185 (S.C. (T.D.)) [Hickman], a receiver was seeking court approval for the reimbursement ofthe costs

of the receivership. Part of the costs were associated with an investigation into a possible claim in

negligence with respect to the auditing services provided by (ironically enough) Dcloiltc& Touche LLP,

the same firm involved in the Hart case. Three secured creditors ofthe now bankrupt company opposed

the approval ofcosts. The Court put the case for the creditors very succinctly when Hal IJ. wrote: "(T]hc

preliminary investigation conducted by [the Receiver] at a cost to the receivership ofS175,000 had not,

in the minds ofthese secured creditors, produced sufficient results to justify further expenditures being

incurred in further investigation" (at para. 6). Some creditors who had advanced money on the strength

ofthe audits felt that they had an independent claim against Deloitte & Touche LLP. The allegation of

the secured creditors was that the decision in Hart should have caused the Receiver to stop its work in

pursuing recovery against Deloitte & Touche LLP (at para. 17). The Court disagreed because the

investigation had not established that a "directing mind" of the corporation was involved in the

wrongdoing (at para. 17). Note that although Hickman was decided in 2005, after the Act to Amend the

Criminal Code came into force on 31 March 2004 (see infra notes 107, 108 and accompanying text),
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However, before turning to the substance of this article, a few words are necessary to

explain what the article is not about. It is not suggested that the application of the

identification doctrine in any form is appropriate in the circumstances presented in Hart; in

fact, quite the contrary is true: the identification doctrine has no application whatsoever on

the facts ofHart?

This article focuses on the fact that, owing to certain statutory changes, the Canadian

courts now have two dilTcrcnt versions of the identification doctrine from which to choose

when applying the doctrine in a civil context. Assuming that the identification doctrine does

apply in a given set of circumstances, which of the two versions should apply?

111. The Identification Doctrine

The identification doctrine was first introduced at common law in a case where a civil

plaintiff had to prove "actual fault or privity" of a corporate defendant.9 Even though a

corporation is a separate legal "person" from those who hold its shares or control its

operations,10 the fact remains that it has no "brain" of its own. Therefore, the court must

decide whether there is an individual who committed the actus rens with the requisite

element ofmental fault. Having thus attributed the tort or crime in issue to the individual, the

court then has to determine whether the individual is sufficiently high up in the corporate

hierarchy for the court to hold that the individual's mental state should be attributed to the

corporation." The same doctrine was later applied in order to determine the criminal liability

the events at issue in the case had occurred up to and including 2001 (at para. 4). Therefore, even if the

civil and criminal applications ofthe identification doctrine were to be harmonized (as suggested below),

as of the time of the events in Hickman, they would not be harmonized with the statute because the

statute was not yet in force (which occurred in March 2004) or passed (which occurred in November

2003).

This argument has already been made previously and it is unnecessary to repeat it here. Sec supra note

5.

See Lennard's Carrying Co.. Ltd. v. Asiatic Petroleum Co., Ltd, [1915] A.C. 705 at 713 (H.I..)

[Lennard's Carrying]. For a similar case in the Canadian context, see Rhone v. Peter A.B. Widener,

11993) I S.C.R. 497 at 507 [Rhone].

See Salomon v. Salomon & Co., [1897] A.C. 22 (H.L.) [Salomon] and the Canada Business

Corporations Act, R.S.C. 1985. c. C-44, s. 15( I) [CBCA].

For those peoplewho have a more profound understanding ofsubstantive criminal law than me, the term

"attribution" can be seen to be problematic. For them, in criminal law, the state cannot convict one

person of a mens rea crime by attributing the mental state of a second person to the first. For such

criminal law experts, the identification doctrine is seen as determining the quality of certain types of

evidence, with respect to the relationship between individuals and the corporation. For an example of

the connection ofthe identification to evidentiary concerns, see DirectorofPublic Prosecutions v. Kent

and Sussex Contractors. Ltd., [1944] K.B. 146 (Div. Ct.) at 155-56. The Supreme Court begins its

decision in Canadian Dredge, supra note I, by detailing that, historically, corporations were generally

immune from criminal prosecution and that this was gradually relaxed over time (at 674-79). The

reasoning in Canadian Dredge is designed to make corporations liable for all mens rea offences. While

evidentiary concerns may be a small part ofthe raison d'etre ofthc identification doctrine, the Supreme

Court of Canada has made it quite clear that the identification doctrine is a mechanism to change the

substance of criminal law, and is not merely evidentiary in nature. To these criminal law experts, the

term "identification." as opposed to "attribution," is better suited to the task at hand. While this may or

may not be true (and. to be fair, there are legitimate arguments on both sides of this issue), the fact

remains that, at least in the criminal sphere, the term attribution is still currently acceptable. See

Canadian Dredge, supra note 1 at 678-79,683-84,687,689,691,693-94. In the civil context, sec e.g.

Rhone, supra note 9 at 520. Regardless ofthe potential validity of these linguistic differences, for the
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of corporations.12 Therefore, this doctrine had its genesis as a sword for those alleging

wrongdoing, be it civil plaintiffs or criminal prosecutors, to prove the actual fault, as opposed

to the vicarious responsibility, of the corporation both in tort and in criminal law.

Historically, in order to show corporate liability in such a case, the plaintiffhad to prove

that the person committing the tort or the crime was a "directing mind" ofthe corporation in

the area where the misdeed occurred. This meant that the person had to have the power to

design and implement corporate policy, as opposed to simply being able to carry out policy

designed by others.13 If the person was a directing mind in the area of corporate activity

where the misdeed occurred, and was acting within his or her authority, then the corporation

and the directing mind become one and the same for these purposes.14

At common law,15 there are three defences available in this situation.16 First, ifthe actions

of the individual are outside the scope of the individual's authority, regardless of the

individual's seniority, he will not be considered to be acting as a directing mind. Second, if

there was neither an intention to benefit, nor the conferral of an actual benefit on the

corporation, the employee is not acting as a directing mind of the corporation. Third, if the

employee is attempting to defraud the corporation, the identification doctrine does not

apply."

purposes ofthe points made herein, little, iranything. turns on the language used. Therefore, the terms

attribution and identification (and their derivatives) will be used interchangeably throughout. On this

point, see also supra note 3.

12 Canadian Dredge,supra note 1; R. v. Si. Lawrence Corp. Lid. (1969), 2 O.R. 305 (C.A.) (5/. Lawrence].

" /Widne, supra note 9 at 521. The common law in this area for the purposes of the criminal law has been

the subject of significant statutory reform. For a discussion of this reform, sec infra note 106 and

accompanying text.

14 Canadian Dredge, supra note 1 at 699.

15 Asa matter oflanguage, some might suggest that the term "common law" is inappropriate. In one sense,

corporate law is by definition statutory in nature; therefore, if the law deals with corporations, it must

have a statutory basis. Furthermore, the use of the identification doctrine originally arose out of the

English case Lennard's Carrying, supra note 9, under the United Kingdom's Merchant Shipping Act.

1894 (U.K.), 57 & 58 Viet., c. 60, s. 502. The House of Lords, in developing the identification doctrine,

was trying to give effect to the statutory language with which it was confronted. Thus, for those who

subscribe to this line of reasoning, the common law label docs not, strictly speaking, apply. However,

prior to the passage of the Act to Amend the Criminal Code, infra note 107, there was no mention of

how mental states were to be attributed or ascribed to a corporation in any statute. The statute demanded

that mental states be so ascribed. How this was accomplished, however, was purely a matter of the

judicial imagination. Thus, the doctrine ofattribution (or identification) cannot be said to be a matter of

statutory interpretation. However, the identification doctrine is due at least in part to the fact that a

corporation is a juristic person. This is a statutory concept outlined in the CBCA, supra note 10, s. 15.

In the final analysis, the language of"common law" draws a useful distinction for our purposes. When

I refer to the "common law," I mean the period oflime where there was no specific statutory provisions

dealing with the attribution of mental states to corporations, that is, any cases that arose prior to the

passage of the Act to Amend the Criminal Code. Where I refer to the "statute" on ihe other hand, I am

focused on Parliament's statutory reform attempt in the aforementioned statute.

16 These are referred to as "defences" in several places in Canadian Dredge, supra note I, including,

among others, at 698,705-706. Therefore, this article adopts the terminology used by Estey J. However,

it is equally clear that technically, these are not defences at all. Rather, the Crown must prove that these

defences do not apply. See Canadian Dredge, supra note I al 713-14.

" Ibid, at 713-14.
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In both Canadian Dredge and Rhone, the defendant corporation was brought to court to

answer allegations ofwrongdoing. In both cases, the doctrine was utilized as a sword against

the corporation. But in the last 30 years or so, the identification doctrine has also been used

by defendants who are sued by corporate plaintiffs. In otherwords, the identification doctrine

has served as a shield against civil actions by corporations.

IV. The Case Law

The cases arising in this area ofthe law have largely been dominated by concerns related

to the law of insurance; thus, it is necessary to first review the relevant case law and then

consider other areas of law where the identification doctrine is used as a defence.

A. The Insurance Context

Insurance companies have been particularly prone to trying to use the identification

doctrine as a shield. Their argument typically runs as follows: an employee ofthe corporation

does something that causes a loss to the corporation. The corporation has an insurance policy

to protect against loss due to employee misconduct. A claim is then made by the corporation

against that insurance policy. The policy contains an exclusionary clause, indicating that the

insurer is not liable for fraudulent actions of the insured itself. The insurer then claims that

the fraudulent employee is the directing mind of the corporation. If this is so, the insurer

says, the fraud is that of the corporation, because the mens rea ofthe individual employee

is also that of the corporation. Thus, according to the insurer, recovery under the policy is

barred by this exclusion.

The decisions in this area have been somewhat inconsistent in their application of the

identification doctrine. Some of the more important cases will now be considered in

chronological order, and then conclusions will be drawn from this review.

In Sigurdson v. Fidelity Insur. Co. ofCan.,™ a corporation called Surety Investments Ltd.

(Surety), which had been licensed as a broker-dealer in British Columbia, was involved in

bankruptcy proceedings. Surety was run at the relevant time by two men, Luttin and Eccles.l9

Surety had an insurance policy to protect against "any loss through any dishonest, fraudulent

or criminal act of any of the employees."20 The trial judge accepted that the two men had

treated Surety's money as their own.21 Through a variety of procedures, Luttin and Eccles

[1977] 4 W.W.R. 231 (B.C.S.C), rev'd on other grounds (1980), 110 D.L.R. (3d) 491 (B.C.C.A.)

[Sigurdson]. This case significantly predates the decision ofthe Supreme Court ofCanada in Canadian

Dredge, supra note 1. Nonetheless, since the case deals with the attribution of a mental state of an

officer to the corporation which the officer serves, in the context ofa defence by an insurer, the case is

relevant to our discussion here. This is so even though the case does not use the terminology later

adopted in Canadian Dredge. The variation by the British Columbia Court of Appeal involved legal

issues ofwhether the actions ofihc individuals at issue in that case were in fact "fraudulent" as required

by the insurance policy. However, the Court did not consider whether the fraud ofthe individuals could

be attributed to the corporation, thereby disentitling the insured corporation from recovery. The Court

ofAppeal's judgment is therefore left aside entirely from the discussion.

Sigurdson, ibid, at 234.

Ibid, at 232.

Ibid, at 256.
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removed money from Surety. Once in bankruptcy proceedings, the trustee in bankruptcy

sought to recover from the insurer for the losses to Surety by the acts of Luttin and Ecclcs,

acts alleged to be dishonest and fraudulent. The insurer opposed the claim on two grounds:

first, it argued that the knowledge of Luttin and Eccles was the knowledge of Surety, and

therefore, the actions ofLuttin and Eccles were neither fraudulent nor dishonest vis-a-vis that

company. Second, the insurer claimed its policy required that (a) all losses be reported within

90 days ofdiscovery,22 and (b) the coverage in respect ofan employee under the policy was

immediately terminated upon the discovery ofany dishonest or fraudulent act on the part of

such employee.23 Therefore, the insurer claimed that Surety "discovered" the acts of Luttin

and Eccles as soon as they performed acts, and therefore, immediately after the first act of

fraud or dishonesty, the acts ofLuttin and Eccles were no longer covered under the policy.24

Moreover, more than 90 days had passed since the first act was committed. Consequently,

the insurer argued that Surety was not entitled to claim under the policy in respect ofthe acts

of Luttin and Eccles.

The British Columbia Supreme Court disagreed. Justice McKenzie held that in the

circumstances, it would be unfair to disentitle the company since the people charged with

discovering the wrongdoing were in fact committing it. He wrote:

Gluckstein v. Barnes, 11900] A.C. 240, has some borrowable words which fit the present situation ...:

"...the company was paralyzed so far as vigilance and criticism were concerned; for the

board-room was occupied by the enemy."

In the present case the enemy seldom occupied the boardroom but he was always present inside the very skin

of the company's sole officers and top employees, l.ullin and Eccles. It runs contrary to common sense to

suggest that Lultin or Ecclcs would initiate proceedings on behall'of Surety to recover for it from Fidelity

losses to Surety which were Luttin's and Eccles' gains.

There is anothertantalizing aspect ofthis in that Luttin stoutly maintained through the trial that he and Eccles

did no wrong. Lultin has not yet "discovered" any wrongdoing so in his mind there never has been any

reportable wrongdoing. Presumably Luttin will only discover his wrongdoing upon reading these reasons

forjudgment. The discovery ofthe losses to Surely was made by others after Lultin's departure and even then

the losses could only be matters ofopinion as indeed the question of fraud and dishonesty also had to be. It

was only when a body of fact had been found by the investigators which would justify a careful and prudent

man in forming the opinion thai losses had been sustained by fraud and dishonesty that the initial step toward

recovery under the bond could be taken."

What is intriguing about this quote is that it manages to bring together three relatively

disparate elements to justify its conclusion in favour of the insured corporation. The first,

element taken from the earlier part of the quote, is in essence suggesting that it is

unreasonable to expect the separate legal person, the corporation, to exercise supervision

Ibid, at 264.

Ibid, at 265.

Ibid, at 263-64.

Ibid, at 265.
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over the wrongdoing ofits officers when those officers were in constant and effectual control

ofthe corporation. The law generally does not expect the impossible. Therefore, if it would

be demanding the impossible from the corporation to apply the identification doctrine in the

circumstances ofthis case (that is, to require reporting from Luttin or Eccles), then the clear

implication is that McKenzie J. would not do so.

The second element finds expression in the following sentence: "It runs contrary to

common sense to suggest that Luttin or Eccles would initiate proceedings on behalfofSurety

to recover for it from Fidelity losses to Surety which were Luttin's and Eccles' gains."26 This

is essentially the same concern that Estey J. would refer to in Canadian Dredge as the "fraud

on the corporation" defence to the identification doctrine.27 Therefore, approximately eight

years prior to the Supreme Court ofCanada decision in Canadian Dredge, without using the

language ofthe identification doctrine, McKenzie J. essentially anticipated one of its tenets

in the Sigurdson decision.

The third element is found in the final paragraph of the longer quotation above. In order

to buttress the conclusion in favour ofthe insured, the British Columbia Supreme Court relies

on the fact that the words of the exclusionary clause did not apply. Issues of contractual

interpretation will be dealt with below, during the discussion of International Nesmont

Industrial Corp. v. Continental Insurance Co. ofCanada.2* In an effort to avoid unnecessary

repetition, and given that the issues of contractual interpretation are concerns which are

conceptually independent ofthe identification doctrine, it is unnecessary to address them in

detail here. It is sufficient to say that McKenzie J. is, with respect, quite correct to determine

the scope of the exclusion, whether or not the identification doctrine applies to the

circumstances at hand.29

tbul.

Supra note I at 701.

2002 BCCA 136,99 B.C.L.R. (3d) 306 (C.A.) [Nesmont Industrial (C.A..)].

This is different from the argument accepted by the British Columbia Court of Appeal in Nesmont

Industrial, ibid. As will be discussed below, the Court in Nesmont Industrial held that the wording of

the contract was sufficient by itself'to oust the application of the identification doctrine. On the other

hand, the British Columbia Supreme Court in Sigurdson, supra nolc 18 at 264, held (if it were to use

modern language) that even ifthe identification doctrine were to apply, (he wording ofthe exclusion was

not sufficient to cover what had happened here. In other words, the application of the identification

doctrine is determined independently ofthe wording ofthe particular insurance policy at issue. After the

issue of Ihe application of Ihe identification doctrine is resolved, then the canons of contractual

interpretation must be used lo judge Ihe scope ofIhe exclusion. II jusl so happens that, in Sigurdson, the

answer to each ofthese questions independently points in favour ofthe insured. However, the Court of

Appeal in Nesmont Industrial conflates these two questions, using Ihe words ofthe contract ofinsurance

to justify Ihe non-application of the identification doctrine. This leads to a number of conceptual

problems, which will be discussed below.
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The next case ofinterest is found in Clarkson Co. Lid. v. Canadian Indemnity Co.30 In this

case, three directors and a salesman of a brokerage firm perpetrated a fraud through the

unauthorized use of client accounts. The fraud was perpetrated in an effort, among other

things, to avoid running afoul ofcapital-maintenance requirements prescribed by the Toronto

Stock Exchange. The corporation at issue later went bankrupt. Its trustee in bankruptcy then

sued under a fidelity bond issued by the defendant insurer, which was to protect the plaintiff

company against losses resulting from "any dishonest, fraudulent or criminal act"31

committed by employees ofthe company. The trial judge determined that the three directors,

two ofwhom were also officers, were also directing minds ofthe company.32 The Court held

that, as a result, the actions of these employees were in fact the actions of the corporation.

It followed from this conclusion that the corporation could not recover under the fidelity

bond issued to it by the defendant because an insured cannot profit from its own bad acts.33

In Oger v. Chiefscope Inc. ,34 the plainti ffhad consigned his car to the corporate defendant

for the purposes of sale.35 The vehicle was fraudulently taken by two employees of the

corporate defendant.16 The employees, who were also the principals of the corporate

defendant,37 took the car for their own purposes, rather than the purposes of the corporate

defendant.38 The plaintiff claimed against an insurance policy issued in favour of the

defendant. The policy provided for coverage in the event ofemployee fraud,3' with a specific

exception for fraud or dishonest acts of the insured — in this case, the defendant

corporation.40 The plaintiff stepped into the shoes ofthe defendant and claimed against the

policy. The insurance company claimed that, since fraudulent employees were in effective

control of the corporation, they were the directing minds of the corporation and thus, the

corporation itselfwas fraudulent.41 Therefore, the insurance company claimed that it was not

liable. The trial judge agreed that the fraudulent employees were directing minds of the

corporation.42

(1979), 25 O.R. (2d) 281 (H.CJ.) [Clarkson (H.CJ.)], affd (1981), 129 D.L.R. (3d) 511 (C.A.)

[Clarkson (C.A.)). Leave to appeal to the Supreme Court of Canada dismissed 8 December 1981, per

Laskin C.J.C., Estcy and Mclntyrc JJ. Interestingly, the decisions ofboth the High Court ofJustice and

the Court of Appeal significantly predate the decision of the Supreme Court of Canada in Canadian

Dredge, supra note I. Nonetheless, it is quite clear that the resolutions of the two disputes share themes

in common and are largely based on the same principles. Therefore, Clarkson is included in the

discussion here.

Clarkson (H.C.J.). ibid, at 282.

Ibid, at 283.

Ibid, at 301. These reasons of Keith J. were expressly adopted by the Court ofAppeal {Clarkson (C.A.)

at 511).

(1996), 29 O.R. (3d) 215 (Gen. Div.) [Oger (Gen. Div.)], afTd (1998). 113 O.A.C. 373 (Oger (C.A.)].

Oger (Gen. Div.), ibid, at 216.

Ibid.

Oger (Gen. Div.), ibid, at 216-17; Oger (C.A.). supra note 34 at 374. For the sake of clarity. I do not

believe that the use ofthe term "principals" is a reference to agency law. Rather, from the circumstances

of the case, it is reasonably clear that principals refers to the individuals who have control over the

operations of the corporation at issue.

Oger (C.A.), ibid, at 374.

Oger (Gen. Div.), supra note 34 at 217; Oger (C.A.), ibid, at 374.

Oger {CA.), ibid.

Oger (C.A.), ibid, at 374.

Oger (Gen. Div.), supra note 34 at 221; Oger (C.A.) ibid, at 374.
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However, the inquiry did not end there. The Court continued its analysis and held that the

employees were acting in fraud of the corporation and therefore, the third defence to the

identification doctrine (referred to earlier) applied, and the acts ofthe fraudulent employees

were not attributable to the corporation. The corporation was not fraudulent, and could

therefore recover under the policy. Therefore, while the identification doctrine might

otherwise have been in issue, the Court held that its limits had been exceeded.43

A similar result was reached in Eastern Chrysler Plymouth Inc. v. Manitoba Public

Insurance Corp.** In this case, the president of the plaintiff corporation (who was also its

general manager and a director) drove a vehicle belonging to his employer while extremely

intoxicated. An accident resulted and the vehicle had to be written off. The defendant insurer

opposed a motion for summary judgment based in part on the fact that the driver was a

directing mind ofthe corporation and it was therefore argued that his actions and mental state

were to be attributed to the corporation. If so, then the corporation then should not be able

to recover.4S The Manitoba Court of Queen's Bench held that the first defence referred to

earlier— acting outside the scope of authority — applied on these facts.46 In other words,

even though the individual was a senior corporate official and thus a directing mind, his

mental state should not be attributed to the corporation because drinking and driving was not

done in that capacity. Therefore, even though the identification doctrine was acknowledged,

its limits had once again been exceeded.

In Nesmont Industrial,*1 there was a fidelity insurance policy issued by the defendant to

cover fraudulent acts of employees. Two senior employees of the plaintiff, through a

complicated series of transactions involving both the issuance of false invoices4" and a

process called "salting,"49 caused the corporation to lose millions of dollars. Although the

main claim was dismissed for reasons not relevant to the identification doctrine,50 a prima

facie claim for a smaller amount was made out. At the trial level, the British Columbia

Oger (Gen. Div.), ibid; Oger (C.A.), ibid at 374-75. Interestingly, in Oger (Gen. Div.), ibid at 219,

Molloy J. notes that the insurance policy under consideration in Oger was remarkably similar to the

policy reviewed by the court in Osliawa Group Ltd v. Great American Insurance Co. (1982), 36 O.R.

(2d)424(C.A.) [Oshawa]. However, in Oshawa, Lacourcierc J.A., writing Tor the Court, focused on the

interpretation of the exclusion, rather than (he identification doctrine (at 433-36). The issue of

contractual interpretation will be dealt with in more depth in the discussion of Nesmont Industrial.

2000 MBQB 66.146 Man. R. <2d) 231. aird 2000 MBCA 128, 150 Man. R. (2d) 296.

Ibid at paras. 1-4.

Ibid at para. 4.

Supra note 28.

Ibid, at para. IK.

Ibid, at para. 12. The trial judge found that the employees "deliberately overstated the value ofDecember

31,1993 ending inventory by misrepresentation in the form of brass bars posing as gold dorc bars":

International Nesmont Industrial Corp. v. Continental Insurance Co. ofCanada, 2000 BCSC 1136,22

C.C.L.I. (3d) 31 at para. 16 [Nesmont Industrial (S.C.)]. Justice Soulhin in Nesmonl Industrial (C.A.),

supra note 28 at para. 12, described this as a "sophisticated form of salting."

The plaintiff had been sued by its American shareholders in the U.S. courts for issuing fraudulent

financial statements. The plaintiffattempted to recover under the insurance policy for the amounts that

would be due from the U.S. proceedings. Both the trial judge and the Court of Appeal found that the

policy, as a matter ofcontractual interpretation, did not cover this type ofloss owing to the shareholders.

For the trial court, see Nesmonl Industrial(S.C.), ibid, at paras. 56,72; for the Court ofAppeal, sec ibid.

at paras. 16-17. The shareholder claim is unimportant for current purposes. This article focuses on the

corporation's own claim for losses resulting from the alleged employer fraud.
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Supreme Court held that the identification doctrine applied and that the fraudulent employees

were directing minds ofthe corporation. However, under the summary trial procedure used

in the case, there was no evidence as to the applicability, or lack thereof, of the defences.

Although the Court supported the concept of the identification doctrine, it did not have a

sufficient foundation to know whether it applied on the facts. The Court of Appeal had no

such difficulty. Justice Southin held:

An insurer, as Ihc proferens, ought lo take particular care to draft any exclusion so it is plain of meaning. I

have asked myselfthis question: Would n reasonable director ol'a corporalion appreciate from reading this

exclusion that a defalcation by the Chief Executive Officer who was also a direclor was nol covered? I Ihink

not. Why [would a corporalion] have such a policy if it excludes top management? If this insurer intended

to exclude top management, it could easily have written "by any insured or partner or, if the insured is a

corporation, by any person or persons whatever their title who is or arc the directing minds of the

corporation".51

It appears that there are two basic problems with Southin J.A.'s analysis: the first deals

directly with the issue of contractual interpretation; the second deals with the peculiarities

of the law of insurance.

On the first point, the Court ofAppeal held that the contractual exclusion was not intended

to invoke the identification doctrine. This conclusion is based on one canon of contractual

interpretation, that is, contra proferentem. In other words, ambiguities should be resolved

against the writer ofthe contract, in this case, the insurer.53 Thus, the fact that the fraudulent

employee would otherwise be a directing mind of the corporation is irrelevant lo the issue

of recovery under the policy.

However there is another canon of interpretation that is also invoked here: the Court's

obligation to give meaning to the words chosen by the parties. If the contractual exclusion,

which excludes coverage for the fraudulent actions of the insured, does not invoke the

identification doctrine, when would the contractual exclusion apply in the case ofa corporate

insured? If the identification doctrine does not apply, how is it possible for the corporation

itself (as opposed to its agents) to commit fraud, so as to make the exclusion relevant? Put

another way, the Court is clearly correct in asserting that the parties could have improved the

contractual drafting to make clear that the identification doctrine was meant to apply in these

circumstances. Nonetheless, an important issue still remains to be resolved: while the parties

may not have used the best drafting, it is still the obligation ofthe Court to make a reasonable

interpretation of the contract, and thereby give effect to its terms. As the Alberta Court of

Appeal put it in Scurry-Rainbow Oil Lid. v. Kasha:

Nesmonl Industrial (C.A.), supra note 28 at para. 25.

See Zurich Life Insurance Co ofCanada v. Davies, [ 1981) 2 S.C.R. 670, Luskin, C.J.C., for the Court,

held that any ambiguities in a contract of insurance, being a contract of adhesion, are to be construed

against the insurer. For a case that views this principle as "trite law" see Re Canada 3000 Inc. (2002),

35 C.B.R. (4th) 37 at para. 19 (Ont. Sup. Ct.).
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The objective is to discover and give effect to the real intention ofthe parties. That intention must be found,

in the first instance, in the operative words of the document, read as a whole, giving meaning to every

provision if that is possible.

By reading the exclusionary clause as it did, the British Columbia Court of Appeal in

Nesmonl Industrial has essentially said that the clause does not apply to corporations at all.

To read the contract in this way is to say that this clause, as between these parties, is entirely

meaningless, given that the insured is a corporation. As such, a tension results: on the one

hand, the Court is quite correct that contra proferentem seems to apply here; however, in

applying it, the Court makes the clause meaningless. While these two maxims are often

applied in tandem to justify a result in a given case,54 what should happen when the

application of the two maxims leads to contradictory results? The Court of Appeal in

Nesmont Industrial does not deal with this problem of contractual interpretation at all; it

simply ignores the conflict between the two canons ofcontractual interpretation, and points

to one, contra proferentem, as being capable of resolving of the issue before it. We are left

with no guidance as to why contra proferentem should prevail over this obligation to give

effect to the words chosen to express the intentions of the parties, or any other canon of

interpretation for that matter.55

The second point is perhaps ofeven greater importance than the first. Insurance law takes

seriously the concept that the beneficiary must have "clean hands" in making the claim. The

Latin maxim ex turpi causa non oritur actio is well established in the law of insurance.

Justice McLachlin (as she then was) acknowledged as much in Hall v. Hebert?6 when,

speaking for the majority, she held:

The power expressed in the maxim ex turpi causa mm orilur actio finds its roots in the insistence of the

courts that (he judicial process not be used for abusive, illegal purposes. Thus Professor Gibson, in

"Comment: Illegality of Plaintiffs Conduct as a Defence" (1969), 47 Can. Bar Rev. 89, at p. 89, writes:

Few would quarrel with the proposition that a man who murders his wealthy aunt should not

be allowed to receive the proceeds of her life insurance as beneficiary, or that two robbers

who disagree over the division ofthe spoils would not be allowed to settle their dispute in

a court of law. // was to deal withflagrant abuses like these that English courts developed

the principle expressed in the maxim: ex turpi causa non oritur actio — no right ofaction

arisesfrom a hase cause.

55 (1996). 184 A.R. 177 at para. 43 (C.A.).

54 See Tom F. Mayson, "The Use of Extrinsic Evidence in the Interpretation of Written Agreements in

Alberta" (2004) 42 Alta. L. Rev. 499 at 511. Interestingly, Mayson specifically mentionsjurisprudence

with respect to contracts ofinsurance that might have also assisted the Court ofAppeal to reach its result

in Nesmont Industrial (at 511-12). Nonetheless, the Court of Appeal referred to none of the other

interpretive rules mentioned by Mayson, which were drawn from the Supreme Court of Canada's

decisions in both Reid Crowther & Partners Ltd. v. Slmcoe <& Erie General Insurance Co., [1993] I

S.C.R. 252 at 269 and Brisselte Estate v. Westbury Life Insurance Co.: Briselte Estate v. Crown Life

Insurance Co., [1992] 3 S.C.R. 87 at 92-93. Furthermore, Mayson also points out that contra

proferentem is only to apply where, among other things, "all other rules ofcontractual interpretation

have failed" (at 512).

" For another example where the Court construed a similar clause against the insurer so as to negate the

exclusion, sec Oshawa, supra note 43.

* [1993] 2 S.C.R. 159.
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The use of the doctrine of ex lurpi causa to prevent abuse and misuse of the judicial process is well

established in contract law and insurance law, where it provokes little controversy.'

This last statement shows that the doctrine of ex lurpi causa non oritur aclio is a basic

element of public policy. It holds that a criminal should not be allowed to benefit by his

criminal act.58 That being so, how does this basic element of public policy apply in the

corporate context? If the analysis of the British Columbia Court of Appeal in Nesmont

Industrial is correct, the only possible answer is that it can never apply to a corporation.

After all, the corporation can only commit a metis rea crime, through the common law

identification doctrine or its legislative counterpart. Yet the doctrine's application is

dependent, according to the Court ofAppeal, on contractual interpretation. Ifthe contractual

interpretation supports the application ofthe identification doctrine, then recovery is barred

by the contract. If the interpretation of the contract does not support the application ofthe

doctrine, then arguably the wrongdoing is not that of the corporation. Either way, the issue

ofpublic policy never arises. Surely, the application of fundamental issues ofpublic policy

should not be subservient to the interpretation ofcontracts.

This is not to say that the Ontario Court of Appeal's result in Nesmont Industrial might

not have been justified. If, in fact, the Chief Executive Officer was taking money from his

employer, as the Court of Appeal seems to believe,** then the defence of fraud on the

corporation would apply, and the acts of the defrauding employee would not be attributed

to the corporation. This conclusion though would be based not on contractual interpretation

ofthe relevant insurance policy, but rather, on the fact that the bounds of the identification

doctrine were exceeded. The trial judge felt that there was an insufficient factual record on

which to make a determination of whether the defences applied; the Court of Appeal

sidestepped this issue entirely.60

Let us briefly examine this issue from the point ofview ofa case discussed earlier, namely

Clarkson v. Canadian Indemnity Co.6i Interestingly, the issues dealt with in Clarkson are

similar to those in Nesmoni Industrial. Nonetheless, the latter case makes no mention ofthe

former. What would happen if the Ontario Court of Appeal were deciding Clarkson today?

The question asked by the British Columbia Court of Appeal in Nesmont Industrial ("Why

have such a policy tfit excludes top management?"63) is as equally applicable to the facts of

Clarkson as it is to those ofNesmont Industrial. So, ifwe assume that Clarkson were decided

after the decision in Nesmont Industrial rather than before it, the result in Clarkson would

have changed. Based on the reasoning of Southin J.A. in the British Columbia Court of

Appeal, the corporation in Clarkson would have recovered under the insurance policy even

though none ofthe three aforementioned traditional defences to the identification doctrine

would have applied. So, even though the application of the identification doctrine would

likely not have altered the result in Nesmont Industrial itself, the analysis used, if it were

Ibid at 170-71 |cmphnsis in original].

Denis Doivin, Insurance Law, Essentials ofCanadian Law (Toronto: Irwin Law, 2004) at 209-12.

Nesmoni Industrial (C.A.). supra note 28 at para. 25.

Ibid.

Supra note 30.

Nesmoni Industrial (C.A.), supra note 28 at para. 25.
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adopted in the subsequentjurisprudence, may have had a fundamental impact on the results

in those cases.

B. Outside the Insurance Context

Outside of the insurance context, there has been relatively little use of the identification

doctrine as a defence to civil liability. Still, there are at least three recent non-insurance cases

of note.

In Boma Manufacturing Ltd. v. Canadian Imperial Bank ofCommerce?* the appellant

corporation had been defrauded by its bookkeeper, who had written and signed cheques to

various people to whom the corporation did not owe money. The bookkeeper cashed the

cheques into one ofthree of her own bank accounts, having fraudulently endorsed some of

the cheques and fraudulently obtained the signature of her supervisor on others. Over

approximately five years, 155 cheques were written, totaling over $9l,000.64 While there

were a number ofissues in the case,''5 thejudgment ofthe Supreme Court ofCanada in Boma

mentions "intention" in terms of the "fictitious payee" section of the federal Bills of

Exchange Act: "[w]here the payee is a fictitious or non-existing person, the bill may be

treated as payable to bearer."*6

In order to determine the liability of the bank for an endorsed cheque, as well as the

defence provided for under this section, the intention of the drawer is critical.'7 Justice

lacobucci held:

It is the intention of the drawer, not the signatory of the cheque, thai is relevant... Aim is not the drawer

because she cannot be said to be the directing mind or the corporate appellants; she simply had signing

authority within limited circumstances. The relevant intention in this case is that ofthe drawer, the appellant

companies. In the absence of Aim's fraud, they would have been liable, not Aim, if the cheques had been

validly issued and were subsequently dishonoured by the drawee.

Justice lacobucci continued later in his judgment to define the point at issue in the appeal:

"The key issue is whether the drawer intended the payees to receive payment, which itself

raises the question of who the drawer is. Can Donna Aim's intention be imputed to the

appellants?"6'' Thus, lacobucci J. applies the identification doctrine in inquiring whether the

rogue bookkeeper was the directing mind of the corporation (he refers to both "directing

mind"70 and "guiding minds"71) with respect to dealing with these cheques. Since the

bookkeeper was not a guiding mind ofthe corporate employer, her intention with respect to

these cheques was not the intention ofthe corporate drawer.72 Due to the interpretation ofthe

"' [ 1996] 3 S.C.R. 727 [Boma].

w Ibid, at paras. 2-10.

*' Ibid at paras. 27-28.

M R.S.C. 1985, C.B-4.S. 20(5).

" Boma, supra note 63 at paras. 44-46.

M Ibid, at para. 40.

Ibid, at para. 53.

Ibid, at para. 40.

Ibid, at para. 56.

Ibid, at para. 84.
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rules contained in the Bills ofExchange Act, this led to the conclusion that the respondent

bank was required to make good the loss suffered by the plaintiff corporation.73

Unfortunately, because the bookkeeper did not pass the threshold test of being a directing

mind of the corporation, the Court in Boma did not consider whether the fraud on the

corporation defence would have applied in these circumstances.

However, this issue did arise the next time that the Supreme Court of Canada examined

the issue ofthe identification doctrine in a civil context. In 373409 Alberta Ltd. (Receiver oj)

v. Bank of Montreal™ the Supreme Court dealt with a case where an individual took a

cheque made out to a company ofwhich the individual was the sole director and shareholder

(Company I), and deposited it into the account ofanother company ofwhich the individual

was again the sole director and shareholder (Company 2). Company 1 then went bankrupt,

and the receiver sued the bank in conversion. The major issue in the case was whether

Company 1 authorized the deposit ofthe cheque into the account ofCompany 2. If so, then

the bank was not liable in conversion. If not, the bank would be so liable.75 The Court held

that since the individual was the directing mind ofCompany 1, his decision to deposit the

cheque in the account ofCompany 2, known as Legacy, was the decision ofCompany 1,

known as 373409.76 The Court held that, given that the individual in question was the sole

shareholder, director, and officer of the corporation at issue, the defence of fraud on the

corporation simply did not apply. On this point, Major J. held:

In Canadian Dredge & Dock Co. v. The Queen, it was held ... that where a criminal act "is totally in fraud

of the corporate employer and where the act is intended to and does result in benefit exclusively to the

employee-manager", that act cannot be attributed to the corporation. In this appeal, Lakusta's diversion of

money from 373409 to Legacy may very well have been wrongful vis-a-vis the corporation's creditors.

However, Lakusta's action was not in fraud ofthe corporation itself. Since Lakusta directed the funds into

Legacy's account with the full authorization of 373409's sole shareholder and director, being himself, that

action was not fraud in respect of 373409.

As such, the deposit was authorized, and the bank was not liable in conversion.78

" Ibid, at para. 87. Interestingly, in the dissent written by La Forest J. (McLachlin J., as she then was.

concurring), objection is taken to the majority's position that the intention of the fraudulent employee

could not be attributed to the corporate employer (ibid at para. 100). This disagreement is based, not on

the identification doctrine, but rather on principles of agency (ibid, at paras. 100-102).

74 2002 SCC 81, [2002] 4 S.C.R. 312 [373409).

" Ibid, at para. 12.

" Ibid, at para. 20.

" Ibid, at para. 22 [references omitted].

75 Ibid, at para. 24.
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Assuming that a discussion of the identification doctrine is appropriate on these facts,79

my question is a simple one: Why is the fraud on the corporation defence inapplicable here?

With due respect to the Supreme Court ofCanada, this was precisely the situation in which

the defence of fraud on the corporation was meant to be applied.

It is important to remember that the identification doctrine is ajudicial invention, designed

to give meaning to a legal concept, that is, the separate personality of the corporation.80 At

least one ofthe primary reasons for the adoption ofthe identification doctrine in criminal law

was the desire of the judiciary to not have a significant amount of commercial and

philanthropic activity outside the reach ofthe criminal law.81 The attribution ofpersonhood

to a corporation in turn necessitates a mechanism to give that person a mental state.

Regardless of whether personality is real or fictional, this person has no independently

functioning brain through which it can form a mental state. Since so many areas ofour law

depend on mental states, the law must therefore attribute a mental state to the corporation.

A corporation cannot protect its own interests; it must rely on others to protect it.82 It is

I have serious reservations about the consideration of the identification doctrine by the Court at all in

this case. One way to think about this is as follows: the identification doctrine is generally concerned

with mental slates. The depositing ofa cheque is an action, without a particular mental state attached to

it. Ifany mental state is relevant at all, it is that of the drawer: see Roma, supra note 63 at para. 40. On

the facts of373409, the intention of the drawer is irrelevant, because the drawer intended to pay offa

debt lo the corporate payee (373409); therefore, this seems more akin lo the making ofa contract. The

making of a contract is determined on completely separate principles, namely those of agency: see

Freeman & Lockyer v. Buckhurst Park Properties (Mangal) Ltd., [1964) 2 Q.B. 480 (C.A.). An

individual can have the authority lo undertake certain actions on behalfofIhe corporation wilhoul ever

being the "embodiment of the company" (see Tesco Supermarkets Ltd v. Nattrass, [1972] A.C. 153

(H.L.) at 170 [Teseo]), that is to say without ever being a directing mind ofthe corporation. Therefore,

the Supreme Court of Canada's use of identification doctrine is confusing. To add lo ihe confusion.

Major J., for the Court, uses terminology which is, at best, ambiguous. In fact. Major J. specifically uses

the terms "agent" and "authority" in numerous places in thejudgment: sec e.g. references to "authority"

at paras. 1,6 and lo "agent" at paras. 20,23. The case is either lo be decided on the principles ofthe law

ofagency (as the use ofthe terms "agent" and "authority" would suggest), or based on the identification

doctrine, but the two are independent ofeach other. Therefore, in my view, it should be one or the other

ofagency principles or the identification doctrine, but not both.

I have carefully avoided the term "legal fiction" to describe Ihe personality of Ihe corporation here. I

recognize that there is still some debate between those who claim that the personality ofthe corporation

is a reality, and those who maintain thai the personality of a corporation is nothing more than a legal

fiction. Still others claim thai the personality is neither reality, nor total fiction, bul instead a concession

ofthe state lo the needs ofcommerce. For a more thorough discussion of this issue, see Christopher C.

Nicholls, Corporate Law (Toronto: Rmond Montgomery Publications, 2005) at 17-24. This is not the

appropriate forum lo attempt to weigh in on this fundamental debate. I therefore leave the issue for

another day.

See Canadian Dredge, supra nole I at para. 66; R. v. Church ofScientology (1997), 33 O.R. (3d) 65 at

I36(C.A.).

In fact, the fiduciary duties placed on directors and officers of a corporation arc specifically designed

lo protect "Ihe best interests ofthe corporation": CBCA, supra note 10. s. 122(1 )(a). Some might suggest

thai the idea that the corporation cannot do anything Iruly "on its own" undermines the very concept of

separate legal personality for corporations. With all due respect for those who hold this view, I would

disagree. As important as separate legal personality is lo the law of corporations (and it is very

important), il musl not be pushed beyond its intended limits. Separate legal personality docs not mean

that we should ignore the reality that this person (Ihecorporation) is vulnerable lo abuse by other people

(those who have effective control of corporate operations). The prospect of such abuse — and ihe

measures designed to prevent its ill effects, such as fiduciary duty, and limiting the potential application

of the identification doctrine as opposed lo expanding it — does not run counter to separate legal

personality. On the contrary, it only serves lo heighten its importance.
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unsurprising, then, that when the law needs to attribute a mental state to a corporation, it

chooses someone with a managerial connection to the corporation who is supposed to serve

the corporation's interests.

However, human nature being what it is, a fiduciary can forget his or her duties to the

corporation and victimize the corporation in order to serve his or her personal goals. When

this happens, the connection and community of interest between the senior officer as

fiduciary on the one hand, and the corporation as beneficiary on the other, is lost. This

connection is essential to the application ofthe identification doctrine. Ifthe mental state of

an individual is to be attributed to the corporation, surely that mental state should not be one

of an individual who is stealing from the corporation.

That is not to say Major J. necessarily disagrees with this analysis ofthe justification for

the fraud on the corporation defence. However, there is one notable caveat. Justice Major

does not believe that the defence applies to a single-shareholder, single-director, single-

officer corporation. But many modern corporations are "one-person" corporations. Thus, the

legislature seems to have made a conscious choice to allow this type ofcorporation."3 Having

made this policy choice at the legislative level, it seems problematic for judges, even those

ofthe Supreme Court ofCanada, to say that by virtue ofbeing a one-person corporation, one

is not entitled to the same legal protections (namely, the fraud on the corporation defence)

as are afforded to other corporations.

Corporate law is full of checks and balances. According to the CBCA, those who have

control of the corporation's fortunes owe duties designed to protect the corporation.84

Similarly, shareholders elect the directors.*5 Directors are in turn empowered to "manage, or

supervise the management of, the business and affairs" of the corporation.86 Directors also

appoint the officers ofthe corporation and delegate powers to those officers.87 When different

people wear these various "hats" within the corporation, there is at least the possibility of

supervision and oversight by one group of the others involved in the corporation.

Where, however, a single person plays all three roles— shareholder, director, and officer

—and that person has decided to victimize the corporation, all ofthese devices are suddenly

stripped away from the protection of the corporation. The individual is obviously

unconcerned with his or her fiduciary duty to the corporation; otherwise, he or she would not

defraud the corporation. The idea of a person in all three roles destroys any realistic chance

of supervision by others within the corporate hierarchy, because there is no hierarchy to

speak of. In a sole-shareholder corporation, the sole shareholder can generally waive the

requirement for an annual audit of the financial statements.811 This lack of supervision may

This is all ihc more obvious when one considers that under the Companies Act. 1862 (U.K.), 25 & 26,

Viet., c. 89, s. 6, seven people had to sign to he subscribers for shares for the memorandum of

association to form the corporation. Sec Salomon, supra note 10 at 38.

CBCA, supra note 10. s. 122(1).

ibid.s. 106(3).

Ibid.s. 102(1).

Ibid.,s. 121.

Ibid, us. 162-63.
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actually provide an incentive for misbehaviour. After all, as the probability of being caught

decreases, the deterrent value of the sanction for the misbehaviour decreases as well.

Forexample, assume that the sanction for certain behaviour is $ 1,000. Assume further that

the odds of getting caught are 80 percent. Assume also that the individual committed the

misbehaviour ten times. The misbehaviour would cost the individual $8,000. Now, assume

that the only variable that changes is the likelihood of getting caught. Alter this percentage

from 80 percent to 30 percent. With this change alone, the cost of the misbehaviour for the

individual is lowered from $8,000 to $3,000. If there is any deterrence value at all in the

monetary sanction, it is clearly less when the likelihood of discovery of misbehaviour is

reduced. Supervision by others deters potential employee wrongdoing. The deterrence

offered by meaningful supervision does not exist in a single-shareholder, single-director,

single-officer corporation.

The defences to the application of the identification doctrine, notably the fraud on the

corporation defence, would provide a layer of protection to the separate legal person of the

corporation when another person (the individual who would otherwise be the directing mind

of the corporation) tries to take advantage of his or her power vis-a-vis the corporation.

Justice Major's analysis in 373409 removes the protection ofthe defences referred to earlier

from a corporation when it needs that protection most.

This is particularly so, given that in many cases, the wrongdoing of the shareholder/

director/officer is not discovered until after the individual is no longer in control of the

corporation's fortunes. The 373409 decision is a prime example ofthis type ofcircumstance.

The rogue (Lakustra) caused the cheque originally payable to 373409 to be placed in the

account ofanother company controlled by him, and then later withdrew the funds.84 By the

time the lawsuit ended up before the Supreme Court ofCanada however, the first company

had been placed in liquidation and turned overto Ernst & Young Inc. as Receiver-Manager.1*'

The rogue was not before the Court in the appeal." Therefore, the contest is between the

creditors of 373409, represented by the receiver-manager, and the bank: the rogue is not

involved. Yet, the creditors pay the economic price for his wrongdoing. Ifthe rogue were still

available as a defendant, and sufficiently solvent to pay a judgment against him, after the

receiver-manager was appointed, the corporation could sue for, among othercauses ofaction,

breach of fiduciary duty. Why should the position of the rogue somehow put the burden of

the loss on the corporation, or, perhaps more accurately in this case, its creditors? After all,

the corporation could not protect itself against the rogue who was its sole director, sole

officer, and sole shareholder.

One final argument will perhaps assist to make the point here. The corporation is clearly

the victim of a breach of fiduciary duty by the rogue.92 Yet, for the purposes of the

373409, supra note 74 al para. 3.

Ibid, at paras. 2,4.

373409 Alberta Ltd. (Receiver off v. Bank ofMontreal. 2001 ABCA 76.198D.L.R.(4th)40.

Clearly, diverting funds away from the corporation to anolhcr person cannot be in the "best interests of

the corporation," as required by s. 122( 1 Xa) ofthe CBCA, supra note 10. Even though the funds ended

up in the hands ofa rogue, who is also a shareholder (see 373409, supra note 74 at para. 3), this is still

a breach of fiduciary duty. Under s. 120 ofthe CBCA, ifa director of the corporation is interested in a
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identification doctrine, according to Major J. in 373409, the corporation is also responsible

for the very actions and mental state of its agent (the rogue), which made it a victim. In this

sense, the corporation is simultaneously perpetrator and victim. Logically, how can this be?

If the application of the identification doctrine creates a logical inconsistency such as this,

perhaps it is an indication that it would be inappropriate to apply the doctrine in these

circumstances.'3

Finally, one last case is worthy of discussion. In J.C. Creations Ltd. v. Vancouver City

Savings Credit Union,9* the facts were somewhat similar to those in both 373409** and

Boma.96 \nJ.C. Creations, Southworth, an accountant employed by the plaintiffcorporation

J.C. Creations Ltd., was being dishonest.97 Southworth had placed cheques with respect to

which the corporation was a payee into an account of a second corporation controlled by

Southworth.98 Relying on both 373409 and Boma," the British Columbia Court of Appeal

held that Southworth had no authority to deposit cheques.100

This case is interesting because the drawers of the cheques at issue were third parties.

They were debtors who owed money to the plaintiff. J.C. Creations Ltd. was the payee ofthe

cheques."" As outlined in Boma, if a mental state is relevant at all, it is the mental state of

the drawer to be considered.102 Therefore, even though the identification doctrine may have

been relevant here,103 the case was determining the intention ofthe wrong corporation, that

material contract of the corporation, then disclosure in a timely manner is required and the director

cannot vote to approve the transaction: sec ss. 12()( I )-(2), (5). While it may be possible to approve such

a transaction as a shareholder under s. 120(7.1) of the CBCA, there is no evidence in the case as

described by the Supreme Court ofCanada that any ofthese corporate formalities were in fact followed.

Given that (I) neither the Alberta Court ofAppeal nor the Supreme Court ofCanada mentioned the use

of this mechanism on the facts, and (2) conversion is the wrongful interference with the chattels of

another, the use of these legitimizing mechanisms is unlikely here. If the proper corporate procedures

had been followed, money could have been removed lawfully from the corporation and conversion never

would have arisen on the facts.

For further discussion ofpossible resolutions when the application ofthe identification doctrine might

be inappropriate, see Part V.D, below.

2004 BCCA 107, 24 B.C.L.R. (4th) 280 [J.C. Creations].

Supra note 74.

Supra note 63.

J.C. Creations, supra note 94 at para. 2.

Ibid at para. 6.

Ibid, at paras. 12-13.

Ibid, at para. IS. Interestingly, the basis for the decision in this case is unclear. On the one hand. Hall

J.A. relics on Boma and 373409, cases which explicitly rely on the identification doctrine tojustify their

results. 1 lowever. Hall J.A. docs not specifically say that the fraudulent employee is not a directing mind

ofthe corporation, but relies instead on the employee's authority with respect to dealing with cheques.

This would seem to suggest that the Court is concerned with agency principles. Finally, the Court rejects

the invitation ofthc respondent to consider the minorityjudgment in Boma: see J.C. Creations, ibid, at

para. 15. However, this refusal by the Court is not explicitly based on the incorrectness ofthe approach

put forward by La Forest J. "s dissent in Boma, but rather on the lack ofevidence to support a conclusion

ofauthority ofthe bookkeeper on the facts ofthc case before the British Columbia Court of Appeal in

J. C. Creations, ibid, at para. 15. Therefore, this refusal would seem to suggest that the Court might have

considered a defence based on the principles ofagency i fthe facts would have supported such a defence.

As the Court of Appeal put it: "These cheques should have been deposited into the Creations account

at the Toronto Dominion Bank" {ibid, at para. 5).

Boma, supra note 63 at para. 40.

This assumes that the case was in fact decided by the application ofthc identification theory at all. Sec

supra note 100 and accompanying text.



190 Alberta Law Review (2007)45:1

is, the payee, instead ofthe drawer as required by decision ofthe Supreme Court ofCanada

in Boma.

C. Summary

First, Boma provides an example of where the individual at issue was not sufficiently

senior to be a directing mind. Therefore, the corporation was not held responsible for the

mental state of the individual. Second, Clarkson illustrates a situation where the

identification doctrine was applied without any defences being applicable. Third, Nesmont

Industrial demonstrates a circumstance where the Court indicated that the wording of a

contract of insurance can supplant the application of the identification doctrine, if the

wording ofthe contract is less than clear. Finally, J.C. Creations offers an example ofwhere

the Court, according to binding precedent (Boma) applied the identification doctrine to the

wrong corporation. In the same case, whether the Court uses the doctrine at all is not terribly

clear. The cases cited by the Court in J.C. Creations to justify its conclusions appear to

invoke the identification doctrine, but other wording used by the Court seems to suggest the

use ofagency principles.

With respect to defences, the cases are also unclear on some points. Eastern Chrysler

Plymouth Inc. shows that even though the identification doctrine applied primafacie to the

facts at hand, the limits ofthe doctrine can be exceeded because the individual was acting

outside the scope of authority at the time that the actions were taken. Similarly, Oger

illustrates a situation where the employees were acting in fraud of the corporation, thereby

demonstrating another way that the identification doctrine can be exceeded. In 373409, the

Supreme Court ofCanada held that the defence of fraud on the corporation did not apply to

certain corporations.

As this review demonstrates, the judicial analyses ofthe identification doctrine in the civil

context are, at best, highly fact-dependent.IW At worst, the decisions of various courts

considered above are poorly articulated, unclear, and maybe even downright confusing to

anyone not wearing judicial robes. Perhaps then, the legislative change detailed below

provides an ideal opportunity to reconsider the progress of this area of law.

Hart itself is a non-insurance case that falls into the same category as Clarkson. That is,

the identification doctrine was applied, without any defences being applicable on the facts.

It is clear from the reasons for judgment that the respondent asked the Supreme Court of

British Columbia to consider the broader policy implications of the application of the

doctrine. However, the Court was dismissive ofthe respondent's policy arguments, holding

that the Supreme Court of Canada decision in Canadian Dredge had already folded in all

policy considerations, amongst other reasons.l05 The decision, therefore, is an example ofthe

Remember that the conclusion in Boma was based on a fraudulent employee writing cheques drawn on

the employer's account that the employee subsequently cashed for her own benefit. Meanwhile, in both

373409 and J.C. Creations, the fraudulent employee cashed cheques of which the employer was the

payee. According to Boma, this distinction is essential, although neither of the subsequent cases

specifically avert to it.

The full reasoning of the Supreme Court of British Columbia is considered in more detail in

MacPherson, "Emaciating the Statutory Audit," supra note 5.
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application ofthe doctrine without meaningful consideration ofthe policy underlying it. As

will be outlined below, such a policy-oriented approach is an essential component of the

application ofthe doctrine in civil cases.

V. The Importanance of the Hart Decision

So, if the direction of the courts in this area of law is fairly inconsistent, and Hart is

another example of this, the question becomes why this case warrants an academic article.

As indicated earlier, the test for the identification doctrine has historically been the same

regardless of the context in which it is used, be it as a sword against the corporation in

criminal courts (Canadian Dredge) or in civil contexts (Rhone) or as a shield against civil

liability (Hart). But, due to recent legislative changes, this may no longer be the case.

106
A. Statutory Reform

On 31 March 2004, An Act to Amend the Criminal Code (criminal liability of

organizations)™ came into force.10* The statute makes five important changes to the law of

corporate criminal liability. First, for the purposes ofthe criminal law, a directing mind, as

defined above1"9 is no longer necessary to establish corporate liability. Rather, a "senior

officer," as defined by the statute, is all that is required. A senior officer includes everyone

who would be considered a directing mind under the common law. But, lower-ranking

corporate officials are also senior officers. Anyone who has responsibility for "managing an

important aspect" of the corporation's activities is also a senior officer."0 Therefore, the

amending legislation in this sense, makes it easier to use the identification doctrine as a

sword against the corporation in the criminal context, in that the acts of mid-level managers

can render the corporation liable.

Second, under the common law, a person can be a directing mind for one purpose without

being a directing mind for other purposes. If the individual has policy-setting authority in a

given area, then in that area, the person is a directing mind.1" If the person committed a

crime using that area ofthe corporation to commit it, the corporation could be liable for that

crime. But, ifthat same person were to use another area ofthe same corporation in which the

he did not have policy-setting authority to commit the same crime, the person is not a

directing mind. If the vice-president of finance dictates that the financial statements of the

corporation are to be altered, for example, to cover a fraud, then the action was taken by a

directing mind acting within the scope ofpolicy-setting authority. But if the vice-president

ofmarketing, who would have policy-setting authority in marketing but not in finance, took

the same action, then at common law, the vice-president of marketing would not be a

106 The issues considered in this section are covered in more detail in Darcy L. MacPhcrson, "Extending

Corporate Criminal Liability?: Some Thoughts on Bill C-45" (2004) 30 Man. L.J. 253 [MaePherson,

"Extending Corporate Criminal Liability?"].

107 S.C. 2003, c. 21 [Act to Amend the Criminal Code].

108 This is fixed as the date on which most of the operative provisions of the statute came into force. See

Privy Council Minute 2004-90 (16 February 2004). One section of the statute came into force upon

assent.

m Rhone, supra nale 9 al52\.

110 Criminal Code. R.S.C. 1985, c. C-46, s. 2 [Criminal Code).

1'' Rhone, supra note 9 at 521.
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directing mind infinance. Thus, in this scenario, under the common law, the corporation is

not liable. However, under the Act to Amendthe Criminal Code, if a senior officer becomes

aware ofpotential wrongdoing by anyone associated with the corporation, and does not take

"all reasonable measures" to prevent it, the corporation could be liable.112 This is true even

if the senior officer has no responsibility whatsoever for the operational area of the

corporation in which the crime occurred.

Third, under the common law, generally, the directing mind had to have committed the

underlying offence before the corporation could be convicted."3 Under the statute however,

it is possible to convict the corporation without convicting the senior officer, and even

without the senior officer having committed any crime known to Canadian law."4 As

mentioned above, ifthe senior officer knows that anyone associated with the corporation is

about to commit a crime and the senior officer does not take all reasonable steps to prevent

it, the corporation can be convicted, but not the senior officer.115

Fourth, at common law, in order to hold a corporation liable for negligence-based crimes,

the criminal negligence had to be the responsibility of one individual alone.116 Under the

statute though, with respect to crimes in which criminal negligence must be proven by the

prosecution, the courts are entitled to view the action of the senior officers collectively."7

This means that ifone senior officer makes a decision that is negligent118 but does not meet

112 Criminal Code, supra note 110, s. 22.2(c).

1" Canadian Dredge, supra nolc 1 at 682. Two points must be made here. First, even though the directing

mind may have committed the offence, this docs not mean that the directing mind will necessarily be

charged and tried, let alone convicted of the offence: the slate may choose to proceed against the

corporation without any action against the directing mind. In this sense, the liability ofthe corporation

is independent ofthat ofthe directing mind. The statute does not alter this reality. Second, there are those

who might claim that Estey J.'s statement that "the actions of the employee (who must generally be

liable himself)" is in error (at 682) [emphasis added]. I tend to disagree with those who might take issue

with this statement. As I read his reasons for judgment on behalf of the Court, Estey J. was simply

making the point that, under the identification doctrine at common law, it would be rare that the

circumstances would be such that the corporation could be convicted of a crime when there was no

individual who had also committed the underlying offence. If I am right that this is the message that

Eslcy J. intended to convey, then I have absolutely no quarrel with it; in fact, I would argue that he is

quite correct. However, this is not the forum to resolve this dispute. Given the statutory modifications

detailed above, the need to resolve this issue is significantly less pressing than previously, since s.

22.2(c) of the Criminal Code, ibid., clearly changes the law in this regard, in the criminal sphere.

Nonetheless, this does not mean that Estey J.'s comment is completely irrelevant. Until the civil

application ofthe identification is harmonized with its criminal counterpart, the issue is not totally moot.

In any event, this debate (or at least any substantive contribution that 1 might choose to make to it) will
have to wait for another day.

'1J Criminal Code, ibid., s. 22.2(c).

"' Ibid.

116 Attorney-General's Reference (No. 2 of1999), [2000] Q.B. 796 (C.A) at 813 \Altorney-Ceneral's
Reference].

1" Criminal Code, supra note 110, s. 22.1.

"s The term "careless" might also be applicable here. However, several factors cause me to set aside the
term. First, "careless" does not have a precise legal meaning; "negligence," on the other hand, has quite

precise meanings in the contexts of both the civil and the criminal law. Second, carelessness in the

widest sense is not synonomous with negligence, in the sense of the word as used in cither the civil or

the criminal law. For example, one can be careless in leaving one's car door ajar. Until some damage

results from this carelessness, however, there is no negligence. Third, the meanings ofthe term are quite

different depending on the context, be it civil or criminal. This explains the need for the term "criminal

negligence," and its specific definition in the CriminalCode. Thus, negligence seems a more appropriate
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the standard for criminal negligence,"'' and another senior officer makes a decision, which

is again negligent but not so far below the reasonableness standard as to be criminal, the

corporation may still be convicted of the offence. It is the cumulative effect of the two

decisions, even though they are made by different people, that is judged in aggregate to

determine whether the corporation is criminally liable on the higher standard of criminal

negligence.

Therefore, in these four ways the amending statute makes it easier to use the identification

doctrine as a sword against the corporation in the criminal context, in that the acts of mid-

level managers can render the corporation liable for mens rea offences under the Criminal

Code.

However, the filth change to the common law made by statute actually makes it more

difficult — in one respect — to convict the corporation under the statute than it was at

common law. Under the common law version of the identification doctrine, the prosecution

needed only to prove that the actions ofthe directing mind were either by design or result,

partly for the benefit ofthe corporation. Under the statute, on the other hand, the result ofan

unintended benefit is not sufficient: proofof intention to confer a benefit on the corporation

is necessary to convict the corporation. Ultimately, in different ways, the statute makes it

both easier and more difficult successfully to prosecute a corporation criminally.

B. Three Rationales in Favour of Harmonization

For reasons based on the division ofpowers,120 the law oftorts is not directly affected by

the statutory shift in the Criminal Code. The common law remains in place for torts, whether

it is used as a sword or as a shield. To be clear, Hart was decided before the amending statute

came into force. As a result, it is not suggested that the result in the case should have taken

the statute into account. The question that is raised by Hart (thanks in large part to its timing

just prior to the coming into force of the amending statute) is whether the common law

should continue as it has with respect to the use of the identification doctrine in tort, or,

alternatively, whether the common law should reflect the changes brought about in the

statute.

In my view, the latter option is preferable. At least three reasons justify this result. The

first is historical. As mentioned at the beginning of this article, the identification doctrine

received its first enunciation in a case of civil liability.121 In the early criminal cases where

the prosecution was using the identification doctrine as a sword, the judges drew explicitly

from the earlier civil case.122 The early cases on the identification doctrine as a shield clearly

draw from the criminal side ofthe law. After citing the criminal case of St. Lawrence,121 the

term than simple carelessness.

Criminal Code, supra nolc 110, s. 219(1).

Tort law generally falls within exclusive provincial jurisdiction under s. 92(13). and criminal law falls

within exclusive federal jurisdiction undcrs.9l(27)ofthcCV««/i7«//(«i/lrt /S67(U.K.),3O&3I Vicl.,

c. 3, reprinted in R.S.C. 1985, App. II. No. 5.

Lemtard's Carrying, supra note 9.

Canadian Dredge, supra note 1 at 678-80; St. Lawrence, supra note 12 at 317-18.

St. Lawrence, ibid.
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trial judge in Clarkson v. Canadian Indemnity Co. held as follows: *'[i]f criminal

responsibility attaches to a corporation as a result of the actions of its directing minds in

furtherance of a crime, I can see no justification for relieving a corporation of civil

responsibility for the consequences ofa dishonest policy implemented by the actions ofthose

who control and direct the affairs of the corporation."124 Thus, one of the explicit

justifications for the use of the identification doctrine as a shield is that this is the natural

outgrowth of the application of the same doctrine as a sword in the criminal sphere.

Similarly, the rationale for its application as a sword in the criminal sphere arises from its use

as a sword in private law, where mala fides of the corporation, rather than vicarious

responsibility for the acts of its agents, had to be proven.1" Since, throughout the history of

the doctrine, the civil and criminal sides have essentially been inextricably intertwined with

one another, it would seem logical to me that the two should continue to operate together if

possible.

But, reliance on historical arguments alone is likely insufficient. After all, one ofthe great

strengths of the common law is the fact that it can adjust to changes to the social context in

which the law operates. As Diplock L.J. explained: "The common law evolves not merely

by breeding new principles but also, when they arc full grown, by burying their ancestors."12'

In other words, a simple appeal to the fact that "this is the way we have always done it, and

therefore, we should keep doing it this way" is not terribly convincing. Accordingly, there

must be other reasons put forward to buttress the historical argument.

The second reason that the use ofthe identification doctrine as a defence to a civil action

should be brought into line with the amending statute is policy-driven. The particular policy

concern addressed in this section is judicial economy. There can be little doubt that the

criminal and civil sides of the law can be invoked under the same facts. By having both

criminal and civil liability decided under the same test, the parties involved may avoid the

need for two trials, and instead be able to resolve the issue in a single proceeding.127

Perhaps an example would assist here. Assume that someone with operational

responsibility for an area ofcorporate affairs committed a fraud by using the corporation as

a vehicle designed to line the pockets of that individual. Furthermore, assume that the

corporation has been prosecuted criminally for the commission offraud, and that the victims

of the fraud have also sued the corporation in civil court, seeking damages for the tort of

deceit, in a situation where vicarious liability is not available.128

124 Clarkson (H.C.J.), supra nolc 30 ul 298.

125 Sec e.g. Canadian Dredge, supra note I at 7\3-l4;St. Lawrence, supra noie 12 at 320.

126 Hong Kong Fir Shipping Co. Lid. v. Kawasaki Kisen Kaisha Lid, [ 1962] 2 Q.B. 26 (C.A.) at 71.
127 To be clear, it is not suggested that criminal prosecution and civil liability would actually be decided

simultaneously. However, as will be seen below, if the Tactual determination is made against one party

in the first proceeding, this may alleviate the necessity for the second trial.

128 There is case law to suggest that principles ofvicarious linbil ity may be appl ied even to intentional torts.
Sec e.g. Bazley v. Curry, [1999] 2 S.C.R. 534 ut paras. 57-58, where the Supreme Court unanimously

held that the application of vicarious liability principles was appropriate in the case ofintentional torts

arising out of claims of sexual abuse. This was based on a review of both policy and principle. While

this case itself did not arise in the corporate context, us the employer was described as a non-profit

organization, it refers to many cases involving the attempt (successful or not) to use vicarious liability

principles against corporations in intentional tort cases. In one case ofan ecclesiastical corporation, the

Supreme Court ofCanada based liability on both direct and vicarious grounds: seeJohn Doe v. Bennett,
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Under the statute, the relevant questions to be answered at trial would include: (1) does

the individual manage "an important aspect ofthe corporation's activities"?;129 and (2) did

the individual intend a benefit to the corporation? At common law, different questions would

be asked. These would include: (I) does the individual have policy-setting authority within

the corporation?; (2) docs the policy-setting authority extend to the area in which the crime

occurred?; and (3) was there a benefit to the corporation? To the extent that the questions to

be answered are different, two different factual inquiries, that is, two trials, would be

necessary. Two trials could potentially lead to inconsistent conclusions. For example, if the

criminal trial held that the individual was responsible for managing an important aspect of

the corporation's activities, and was thus a senior officer, this would entitle the criminal

prosecution to succeed. But, without more, this is not necessarily sufficient to allow the civil

action to succeed at trial. On the civil side, these findings in the criminal trial do not resolve

the issues ofwhether the individual in question had policy-setting authority or the scope of

that authority, if any. In fact, it is possible that even though the individual has significant

operational authority, he or she lacked the policy-setting authority to be a directing mind

under the common law. In such a circumstance, the criminal trial would succeed even though

the civil trial would be unsuccessful. In other words, the government would receive a fine

from the criminal defendant, but the civil plaintiffwould go without recompense for the same

actions that were used to justify the criminal conviction. There are many reasons why this

would seem strange. This hypothetical result would seem most incongruous given the higher

burden of proof on the prosecution in a criminal trial as compared to its civil counterpart.

If the questions are the same, however, it may be that the first trial could answer all the

relevant questions to a standard higher than that of the second trial. For example, if (1) the

same questions were asked; (2) the criminal trial were to occur before the civil trial; and (3)

the result in the criminal trial were to hold the corporation liable, then the result in the civil

trial would generally follow from those findings. Similarly, assume that the civil trial is held

prior to the criminal proceeding. In such a case, if the civil trial establishes that the person

who committed the relevant act is not a senior officer of the corporation, then at the very

least, this should give criminal prosecutors pause to assess whether they can in fact establish

the contrary beyond a reasonable doubt. In other words, by re-establishing parity between

the civil and criminal uses of the doctrine, there will be an opportunity for economy of

[2004] I S.C.R. 436. However, there arc cases where courts have alluded lo the Tact that direct liability

(that is, using the identification doctrine) may be available even though vicarious liability, is or may not

be, available: see Nelin v. Dyck (2001), 52 O.R. (3d) 458 at para. 33 (C.A.) [Nelitz]. Here, the Court of

Appeal held that consent was made out on the facts, and that therefore, battery was not committed by

anyone. Nonetheless, the Court held that it was possible (though not on these facts) for a corporation

to be directly liable for the intentional tort of battery. Sec also J. Anthony VanDuzer, The Law of

Partnerships and Corporations, 2d cd.. Essentials ofCanadian Law (Toronto: Irwin Law, 2003) at 176,

where VanDuzer establishes that the principles for direct corporate liability for torts is the same as it is

for criminal liability. In other words, direct corporate liability is based on the identification doctrine. In

any event, the cases referred to in this article establish two principles. First, there are circumstances in

which vicarious liability principles do not apply to torts (intentional or otherwise). On this point, sec

Lennard's Carrying and Rhone, supra note 9, and Nelitz. Second, the application of the identification

doctrine in civil law when used as a defence to a lawsuit by the corporation is very well entrenched in

Canadian law. Therefore, it is an open question as to how exactly the relationship between the principles

ofvicarious liability and those at issue in the application ofthe identification doctrine will play out over

time.

Criminal Code, supra note 110, s. 2.
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judicial resources. This opportunity is lost ifthe civil and criminal sides ofthe identification

doctrine are not harmonized.

The third rationale lies in the similarity ofpurpose between the two uses ofthe doctrine.

The fact is that, whatever the circumstances of its application, the identification doctrine is

designed to answer one question: when should an individual's mental state be considered to

be that of the corporation? Given that the question to be answered is the same in both

contexts — civil and criminal — should the methodology for answering that not also begin

at the same point? A corporation is a legal person.130 We are in the process of assessing

whether this legal person has a given mental state. At least at the level of theory, it would

seem logical that the same test be applied to answer that one question.

C. Common Law vs. Statute—Which Should Prevail?

These three rationales make a case for harmonization of the two civil and criminal

standards when invoking the identification doctrine. Assuming that the case made above is

a convincing one, an additional question arises for brief discussion: ifwe are to harmonize

the tests in the civil and criminal uses of the identification doctrine, should we adopt the

criminal version into the civil context? Or would the reverse be the better course? There are

two ways to answer this debate. At one level, this question is relatively simple to resolve.

The criminal side ofthe equation is statutory; the civil side is a product ofthe common law.

Parliamentary supremacy holds that the common law cannot overrule a statute. That, in and

of itself, is sufficient to resolve this issue.

This analysis is no doubt correct. But even so, there are still compelling substantive

reasons why the statutory language is better than its common law counterpart. Although there

are several possible improvements to discuss in this section,131 it is only necessary to focus

on two ofthem. The first ofthese is the change from a directing mind to a senior officer. The

second change of interest is the ability to hold the corporation liable for a crime even if the

senior officer is not liable at all. Both ofthese changes have been explained above.132

The first change means that a policy-setter need not be involved in the wrongdoing; a

manager who puts into operation the policy set by others is sufficient. In my view, the change

is a positive one. After all, policy would not matter much when the managers charged with

turning broad, abstract statements ofpolicy into actions by individual employees ignore that

policy with impunity. In other words, if managers ignore the policy created by those above

them in the corporate hierarchy, then the policy is merely words and is nothing more than an

aspirational statement honoured more in its breach, as opposed to a true representation of

corporate action. Words are cheap. Actions should, and do, speak far louder than words. The

statute recognizes this fundamental truth, and in essence, changes the law to conform to what

"" Sec Salomon and CUCA, supra nole 10 and accompanying text.

111 Fur a more detailed analysis ofthe following argument, sec MacPhcrson, "Extending Corporate Criminal

Liability?," supra note 106, and Darcy L. MacPhcrson, "Reforming the doctrine of attribution: a

Canadian solution to British concerns?" in Stephen Tully, ed.. Research Handbookon Corporate Legal

Responsibility (London: Edward Elgar, 2005) 194 [MacPherson, "Reforming the Doctrine of

Attribution"].

132 See Part V.A, above.
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one might expect. One might try thinking of it this way: imagine that an individual

committed a crime and then said to the police, "But I have a policy against doing that. Sure,

I broke that policy and I feel badly about it." In such a case, would the liability ofthe accused

be any different than a person without a policy against the committing the crime? Ofcourse

society would not accept such a defence;1" why should it be different for corporate persons?

While the analogy to human beings is not perfect in that human beings are generally

responsible only for their own acts, and corporate persons can be saddled with responsibility

for the actions of others over whom the corporation may or may not have meaningful

supervision (because, of course, in reality, corporations cannot commit acts of their own),

the analogy is sufficiently accurate in that it raises legitimate questions about the common

law's previous preference for policy-setters as the only conduit for holding the corporation

liable for actions requiring proof of mental fault.134

The second change to be examined is the ability to hold the corporation liable for a crime

requiring proofofmental fault even if the senior officer is not liable for the offence. Section

22.2(c) provides as follows:

In respect of an offence that requires the prosecution to prove fault — other than negligence — an

organization is a party to the offence if, with the intent at least in part to benefit the organization, one of its

senior officers

(c) knowing that a representative of the organization is or is about to be a parly to the offence, does not

take all reasonable measures to stop them from being a party to the offence.us

If a senior officer becomes aware of the criminal wrongdoing of another person (in this

case, a corporate representative), and does nothing to either encourage or assist it, then the

senior officer is not, as an individual, criminally responsible for the wrongdoing of the

representative.136 However, the statutory language makes the corporation liable in these

circumstances.

This leaves aside issues ofsentencing. Expressions ofremorse arc relevant at the sentencing stage ofthe

proceedings: see Allan Manson. The Law ofSentencing, Essentials ofCanadian Law (Toronto: Irwin

Law, 2001) at 133; Clayton C. Ruby el ai. Sentencing, 6th ed. (Markham, Ont.: LcxisNcxis Canada,

2004) at para. 5.102.

It is important to point out that the Act to Amend the Criminal Code does change the level of authority

necessarily to invoke the identification theory (from policy-setters, such as the board ofdirectors, to mid-

level managers with operational authority). Nevertheless, it does not adopt the vicarious-liability

approach ofthe U.S. courts. Not just any act of any employee will make the corporation liable for the

crime at issue. The knowledge or involvement of a "senior officer'* is necessary in Canada. Therefore,

the identification theory is not being blurred with vicarious liability principles. Interestingly, in the

1940s, there was a briefperiod where the courts ofthe United Kingdom flirted with the idea ofvicarious

liability for corporations in criminal prosecutions. Fora fuller discussion ofthis point, sec MacPherson,

"Reforming the Doctrine ofAttribution," jm/m-o note 131 at 191. This was before Tesco.supra note 79,

firmly entrenched the identification doctrine in U.K. jurisprudence.

Criminal Code, supra note 110, s. 22.2(c).

See Dunlop and Sylvester v. R., [ 1979] 2 S.C.R. 881 at 898.
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This is an improvement over the common law in that the statute now demands

communication between the members of corporate management with respect to what each

knows about the corporation's misbehaviour that could potentially carry the corporation into

the criminal sphere. When a person manages a portion, but not all, of the corporation's

activities, this can only be done meaningfully and effectively if one has at least a basic

understanding of the overall plan for the corporation. For example, the vice-president of

marketing cannot effectively plan the marketing strategy ifhe or she does not understand the

overall financial plan for the corporation, as well as understanding the production timetable

for new products. Therefore, the idea ofsplendid isolation ofeach member ofmanagement

does not ordinarily work in the world of business. Yet, the common law identification

doctrine functioned on the basis ofconsidering each memberofmanagement separately from

any other manager because the common law required that, generally, the directing mind be

liable for the offence in order for the corporation to be convicted. By removing this splendid

isolation for directing minds, the statute more accurately reflects modern corporate reality.137

D. What if the Criminal Attribution Rule is Inappropriate

in Given Circumstances?

An argument has been made above that the common law identification doctrine, when

applied in civil cases, should be harmonized with the statutory language now applicable in

the criminal sphere. One question remains to be considered: what if there is a fundamental

difference between the criminal law and the civil context such that the statutory rule, as

currently formulated, would not work in the civil context? It could be argued that in

particular cases, the application of the criminal test may be inappropriate for some types of

civil cases. Such a concern is rightfully acknowledged and acceded to. However, there are

at least two ways to deal with this legitimate concern.

First, any problems in terms of application to a given fact scenario should not have any

impact at the level oftheory. Interestingly, the difference between the level oftheory and the

level ofapplication ofthe theoretical test has already been acknowledged in this context. In

Canadian Dredge itself, Estey J., writing for the Court, accepted as a matter oftheory the

general statement of the test for the identification doctrine propounded by the members of

the House of Lords in Te$co.m Notwithstanding the acceptance ofthe test from "across the

pond" however, Estey J. had the following to say concerning its application to a given set of

facts:

In St. Lawrence, supra, and olhcr authorities, a corporation may, by this means, have more than one directing

mind. This must be particularly so in a country such as Canada where corporate operations are frequently

This is not to say that the Act to Amend the Criminal Code does not have flaws. For example, the

common law formulation of the potential defences to the application of the identification doctrine is

actually superior to that offered by the statute: sec MacPherson, "Extending Corporate Criminal

Liability," supra note 106 at 267-71; MacPherson, "Reforming the Doctrine ofAttribution," supra note

131 at 207. However, on the whole, the statutory reform is a positive development when compared to

its common law cousin. Therefore, if the choice is between the common law and the statute, the latter

must prevail, notwithstanding its acknowledged flaws. Put another way, the statute is on balance better

than its common law predecessor.

Supra note 79.
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geographically widespread. The transportation companies, for example, must of necessity operate by the

delegation and subdelegalion of authority from the corporate centre; by the division und subdivision ofthe

corporate brain; and by decentralizing by delegation the guiding forces in the corporate undertaking. The

application ofthe identification rule in Tesco, supra, may not accordwith the realities oflife in our country,

however appropriate we mayfind to be the enunciation ofthe abstract principles oflaw there made.l39

Thus, it is clear that while the test is fairly simple to state, it is also sufficiently elastic to

respond to the variety ofcircumstances in which it is applied. So, if there arc circumstances

which may make the application of the established test inappropriate, the courts have

sufficient flexibility to adjust it accordingly. Put another way, the test is designed to achieve

policy ends. Ifthe application ofthe test in a given set ofcircumstances does not serve policy

ends, then a different rule can and should be formulated which achieves those same policy

goals.

The second answer to this concern is related to the first. A policy-oriented approach works

not only to separate theory from its application, but it may also assist in justifying alteration

of the test to better fit a given set of circumstances. This has already been done when it

comes to the use of the identification doctrine in other jurisdictions. In Meridian Global

Funds Management Asia Lid. v. Securities Commission,™0 the Judicial Committee of the

Privy Council (JCPC) was confronted with a situation where one corporation was required

to report the acquisition of the shares of another, as soon as the shareholder became aware

of the acquisition. Two investment managers of Meridian were aware of the acquisition.

Meridian alleged that the application ofthe identification doctrine would mean that Meridian

was not caught by the section since the investment managers were not sufficiently high up

in the corporate hierarchy to be directing minds of Meridian. Rather than dealing directly

with this argument, the JCPC formulated a special rule of attribution to cover the situation

before it. Lord Hoffman, for their Lordships, wrote:

The policy of [the notice section] is to compel, in fast-moving markets, the immediate disclosure of the

identity ofpersons who become substantial security holders in public issuers. Notice must be given as soon

as that person knows that he has become a substantial security holder. In the case ofa corporate security

holder, what rule should be implied as to the person whose knowledge for this purpose is to count as the

knowledge of the company? Surely [it is] the person who, with the authority of Ihe company, acquired the

relevant interest. Otherwise the policy of the Act would be defeated. Companies would be able to allow

employees to acquire interests on their behalf which made them substantial security holders but would not

have to report them until the board or someone else in senior management got to know about it. This would

put a premium on the board paying as little attention as possible to what its investment managers were

doing.141

The Meridian decision was written by an English judge, although the JCPC was

technically sitting as the final court of appeal for New Zealand. However, at least one

subsequent case has indicated that the Meridian gloss is only a limited change to the

Canadian Dredge, supra note 1 at 693 [emphasis added].

[1995] 2 A.C. 500 (P.C.) [Meridian).

Ibid, at 511.
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identification doctrine.1'12 By the very terms ofthe decision, the gloss will apply only when

the policy that the legislation was designed to serve would be negated by the unamended

application of the identification doctrine simpliciter.

At least one other case has explicitly recognized the distinction between the policy issues

at stake in the use ofthe identification doctrine as a sword on the one hand, and those which

are of concern when it is being used as a shield on the other. In R. v. RozeikJ43 the

identification doctrine was invoked in a novel way. The individual defendant was charged

with obtaining property by deception under the Theft Act I968.1*4 The prosecution claimed

that the accused had defrauded two finance companies, leading to 12 indictments.145 The

defence responded by alleging that there was no offence because there was no deception on

the facts as in each case, there was an employee ofthe alleged victim who was aware ofthe

true state of affairs.146 Although this is a criminal, as opposed to a civil, context, it is clear

that the identification doctrine is being used here against the corporation, by someone who

is alleged to have defrauded it, to deny responsibility for the consequences that would

otherwise attach to those actions. With respect to the different considerations that apply when

the identification doctrine is used as a shield, as opposed to cases in which it is used as a

sword, Legatt L.J. held that:

In cases in which the company is the victim, the person or persons who sland for its state ofmind may di ITer

from those who do so in cases in which a company is charged with the commission of a criminal offence.

The latter are more likely to represent what Viscount Haldanc LC called 'the directing mind and will ofthe

company' (see Lennard's Carrying Co Ltd vAsiatic Petroleum Co Ltd[ 1915] AC 705 at 713, [ 1914-15] All

ER Rep 280 at 283). In DPPv Ray [1973] 3 All ER 131, [1974] AC 370 the defendant was charged with

dishonestly obtaining by deception a pecuniary advantage in the form of a meal for which he evaded

payment, ll was the waiter who was held to have been deceived, and the position would have been no

different had the deception been perpetrated in a restaurant run by a company rather than a local Chinese

restaurant which may not have been.

Ultimately, the conviction originally entered in the case was quashed based on errors in

the trial judge's charge to the jury.148 Therefore, it was not necessary for the Court to finally

resolve how the cases in which the identification doctrine is used as a shield differ from the

cases where it is utilized as a sword. Nonetheless, Meridian and Rozeik establish that the

doctrine is sufficiently flexible to adapt to unusual circumstances should the need arise. In

other words, the courts should not feel bound into a straitjacket by the doctrine; the doctrine

exists to serve specific policy ends. If and when the application of the doctrine in given

circumstance fails to serve those ends or, even worse, would run counter to them, then an

alternative that is capable of accomplishing the same goals should be considered.

See Attorney-General's Reference, supra note 116 at 7%.

[1996) 3 All t.R. 281 (C.A.) [Rozeik].

(U.K.), 1968, c. 60, s. 15.

Rozeik, supra note 143 at 282-83.

Ibid, at 283.

Ibid, at 287.

Ibid, at 288.



Civil and Criminal Applications of the Identification Doctrine 201

As in Rozeik, it is unnecessary, and perhaps even impossible, to list in advance all the

potential circumstances that might make the application of the new statutory language

inappropriate to a civil case. Nonetheless, one example has already been provided: where the

application of the doctrine would result in a logical inconsistency, this could provide a

policy-basedjustification for refusing to apply the identification doctrine. By making explicit

the underlying policy ofthe attribution rule, those policy rationales may be challenged by the

corporate persons to whom they are to be applied and, if necessary, justified by the other

party (such as an insurance company), before the court in the civil action. Either party could

then choose to present evidence as to why the identi fication doctrine is inappropriate, similar

to the holding in Meridian.

VI. Conclusion

The identification doctrine is the means by which the law attributes mental states to

corporations. The common law version ofthe doctrine requires a person with policy-setting

authority to have his or her mental state attributed to the corporation, subject to certain

defences. Historically, the same criteria for the identification doctrine were applied

regardless ofwhether the criminal or the civil context was at issue in a given case. The cases

considering the application ofthe identification doctrine to a civil case — both in the law of

insurance specifically, as well as more generally — have been marked by inconsistency and

confusing judicial analysis.

Parliament, through an amendment to the Criminal Code, has altered the identification

doctrine as it applies to the criminal sphere. Amongst other changes, the new legislation

lowers the level ofresponsibility that the individual involved in the offence must have within

the corporation for there to be attribution ofthe individual's mental state to the corporation.

The level of responsibility is lowered from those with policy-setting authority to those

responsible for the management of putting into operation the policy set by others. In many

ways, the majority of the statutory changes make it easier for the Crown to prosecute

corporations for crimes requiring proof of mental fault. However, at least one of these

changes will, to a certain extent, make it more difficult to hold a corporation criminally

liable.

The common law is not automatically required to adopt the statutory change because the

statutory change is limited to the criminal sphere. Thus, the question arises as to whether the

common law identification doctrine that still applies in the areas oftorts and insurance should

be harmonized with its criminal counterpart. The answer is in the affirmative, for three

reasons. The first is historical in that the identification doctrine was originally adopted to

resolve a civil case and was only later adopted for the purposes ofthe criminal law. The civil

and criminal applications of the identification doctrine share a common jurisprudential

history. Second, ifthe two contexts, criminal and civil, apply the same test in this regard, this

will serve the policy goal of judicial economy, as questions asked in both the civil and

criminal trials will be the same, and their resolution in the first trial, be it civil or criminal,

may avoid the need for duplication in the later trial. Finally, regardless of the context, the

identification doctrine, whether the common-law version or its statutory counterpart, exists

to resolve a single legal issue: when should an individual's mental state be considered to be
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that ofthe corporation? Thus, the common-law identification doctrine should be harmonized

with its statutory counterpart.

Accordingly, the common law should be changed to mirror the statute. Two farther points

support this conclusion. First, harmonization is a good idea, and the common law cannot

force the statute to bend. Therefore, the common law must adjust to reflect the statutory

changes. Second, the statute on the whole is substantively closer to current corporate reality

than is the common law position. The statute recognizes that policy-setting is meaningful

only ifthe managers charged with the implementation ofthat policy ensure that the concrete

actions taken reflect the policy as set out. Ifmanagers ignore the policy with impunity, the

policy is useless. Also, the statute requires communication among members of the

management team. Both of these changes offer substantive advantages over the previous

position under the common law.

Finally, if it is shown that, in a given set ofcircumstances, the statutory formulation would

be inappropriate to the civil context, the suggestions made here are not an analytical

straitjacket from which judges cannot escape when necessary. At least two methods of

providing elasticity to the judicial task present themselves. First, just because the test is the

same at the level oftheory does not mean that it is necessarily identical in all circumstances

in terms ofapplication. Second, jurisprudence from other countries suggests that the courts

are not necessarily obliged to always apply the same test if the use of the test would not

promote the policy ends meant to be served by its application.

In this article, a difficult area of law has been reviewed, that being the application of the

identification doctrine in the civil law in light of recent statutory changes in a related area.

Suggestions have been made about how the law might harmonize these two areas while

maintaining flexibility to ensure that the doctrine does not overshoot its policy goals.

However, the ideas presented here are not meant to be the end of the story. With any luck,

when judges and others confront issues ofattribution of mental states to corporations, they

will explicitly discuss the policy goals they believe are meant to be achieved by the

application of the doctrine. It is hoped that this article will be a catalyst for the necessary

debate with respect to these issues.


