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Both federal and provincial occupational health
and safety regimes exist in Canada. While these types
of laws have similar purposes, there are differencesin
the standards applied and the consequences imposed.
For those projects where both regimes may apply,
hidden pitfalls may exist. This article examines the
collision of these types of regimes and the
congtitutional issues that such collisions create, and

LeCanada compte un régime de santé et sécuritéau
travail fédéral ainsi quedesrégimesprovinciaux. Bien
que cesloisaient desraisons d’ étre semblables, il y a
des différences sur le plan des normes en vigueur et
des conséquencesimposées. Danslecasdesprojetsou
lesdeuxrégimespourraient s appliquer, il peutyavoir
des piéges cachés. Cet article examinela collision de
cestypesderégimeset | es questions constitutionnelles

attempts to clearly delineate under which que ces collisions créent. Enfin, |"auteur essaie de
circumstances each regime will apply. clairement délimiter lescirconstances danslesquelles
chaque régime s applique.
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|. INTRODUCTION

Theduality of federal and provincial lawsrelating to safety causes concern because, while
they have similar purposes, there are differences in the standards applied and the
conseguences for contraventions of the various pieces of legidation.

Federal and provincial occupational health and safety regimes, in some respects, are
radically different. Aside from the differencesin the technical requirements and standards,
therearedifferencesinthedutiesthey impose, the enforcement provisions, and the penalties.
For those projectswhereboth regimesmay apply, thisdual regime scenario can create hidden
pitfalls.

The law is clear that occupational health and safety is a matter that deals with working
conditions. Asaresult, provincial legislation cannot apply to federal undertakingsand federal
legislation does not apply to provincial works (except in the case of the Criminal Code").

There is no bright line determination as to whether provincia or federal occupational
health and safety laws, or both of them, apply to a particular project. An owner’s analysis
follows this path:

(1) Isthe owner federally or provincially regulated?

*  What makes an entity provincially or federally regulated? The answer is not
aways obvious.

»  Doesthisbusiness constitute afederal “work” or “undertaking”? The answer
requires an analysis of sections 91 and 92 of the Constitution Act, 1867.

(2) Istheproject regulated by alevel of government because of the inherent nature of
the project? If so, what legislation applies to:

* aloca project contained wholly within a province, but undertaken by a
federally-regulated owner; or

» afederaly-regulated work or undertaking being undertaken by aprovincially-
regulated owner that may be ancillary to that owner’s core business? Is the

! RSC 1985, c. C-46.
2 (UK), 30 & 31 Vict, ¢ 3, reprinted in RSC 1985, App Il, No 5.
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project integral to the owner or is it possible that the project could be
independently regulated?

(3 Once the status of the owner is known, the status of the contractors must be
examined to determine whether one regime applies or two regimes apply
concurrently to the different entities working on the project.

From a practical perspective, owners must ask themselves how they will deal with
contractors on their projects who are regulated under a different occupational health and
safety regime.

In some scenarios, determining the applicable occupational health and safety regime that
appliesto ownersisrelatively straight forward:

(1) provincial legislation, such asthe AlbertaOccupational Health and Safety Act,®will
govern over provincially-regulated entities undertaking provincially-regulated
projects, such as:

* operating natural gas wells; oil and gas batteries, plants, and other facilities;
producing coal mines; commercial oil sands plants and pipelines regulated by
the Alberta Energy Regulator;* or

* investor-owned electric, gas and water utilities, and those municipally-owned
electric utilities regulated by the Alberta Utilities Commission; and

(2) federal legidation, the Canada Labour Code,® governs over federally-regulated
entities undertaking federally-regulated projects, such as:

* interprovincial or international oil and gas pipelines and additions to existing
pipeline systems,

* international power lines and designated interprovincial lines under federal
jurisdiction; and
» frontier landsand offshoreareasnot covered by provincial/federal management

agreements.

However, complexity isadded where a project isregulated in a different manner than the
owner’ sother undertakings. Furthermore, where provincially-regulated contractorswork on
projects being undertaken by federally-regulated owners, or federally-regulated contractors

8 RSA 2000, c O-2 [OH& S Act].

4 In June 2013 the Alberta Energy Regulator (AER) superseded the former Energy Resources
Conservation Board (ERCB) astheprovincial energy resourceregulator in Alberta, anditisresponsible
for the existing regul atory functions of the ERCB and will attempt to create amore simplified approach
for obtaining energy project authorizati ons (Responsi ble Energy Devel opment Act, SA 2012, c R-17.3).

° RSC 1985, ¢ L-2 [CLC].
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work on projectsbeing pursued by provincially-regulated owners, both federal and provincial
legislation may apply to different parties working on a single project.

1. THE COLLISION

A. CANADA LABOUR CODE

On federally-regulated projects, the CLC and Canada Occupational Health and Safety
Regulations® apply. The CLC governs safety and specifically applies “in respect of
employment ... on or in connection with the operation of any federal work, undertaking or
business other than awork, undertaking or business of alocal or private naturein Y ukon, the
Northwest Territories or Nunavut.””
B. ALBERTA OCCUPATIONAL HEALTH AND SAFETY LEGISLATION

In Alberta, the governing legislation consists of the OH& S Act, the Occupational Health
and Safety Regulation,® and the Occupational Health and Safety Code 2009° (collectively
referred to as the Alberta OH& S Legisation).

C. COLLISION BETWEEN THE CANADA LABOUR CODE AND THE
ALBERTA OCCUPATIONAL HEALTH AND SAFETY LEGISLATION

Many of the requirements of the Canada Labour Code and the Alberta OH& SLegidlation
differ. Specifically, there are numerous differences relating to:

. duties, such as the role of the prime contractor;
. reporting of incidents;

. evidentiary value of investigative reports; and
. enforcement and penalties.

Some of the most significant discrepancies between the Canada Labour Code and the
Alberta OH& S Legisation are outlined in the following chart:*

SOR/86-304 [Canada Regulations].

CLC, supranote 5, s 123(1)(a).

Alta Reg 62/2003.

AltaReg 87/2009 [OH& S Code].

10 This chart is not a comprehensive list of all of the differences between the federa and Alberta
requirements for occupational health and safety. In addition to the general differences described in the
chart, there are numeroustechnical differences between the requirementsin thefederal jurisdiction and
Alberta pertaining to health and safety. For example, pursuant to section 16.9 of the Canada
Regulations, supra note 6, an employer must provide a first aid room if 200 or more employees are
working at any timein aworkplace. In Alberta(in ahigh-hazard work environment), Schedule 2, Table
7 of the OH& SCode, ibid, requiresan employer to provideafirst aid roomif thework site has over 100
workers at any time. Furthermore, section 7.4 of the Canada Regulations limits the sound exposure of
an employeeto 87 dBA (Lex), however, in Alberta, section 217(1) of the OH& S Code states that at all
times, noise cannot exceed alevel of 85 dBA (Lex). These examplesare not comprehensive of all of the
technica and specific differences in the occupationa health and safety requirements between federal
and Alberta jurisdictions. Instead, the examples are provided to demonstrate that health and safety
requirements between the jurisdictions are not uniform.

© ©® N o
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Requirement Alberta OH& S Legislation Canada Labour Code Commentary
Prime Every work site must have aprime | Concept of prime contractor does Prime contractor
Contractor contractor if there are 2 or more not exist. responsibilities are found
employersinvolved in work at the throughout the OH& S
work site. [OH& SAct, s 3(1)] Act.
Hedlth and No statutory requirement for Every employer shall, for eachwork | Threshold in federal
Safety health and safety representative in place controlled by the employer at jurisdiction is fewer than
Representative | aworkplace. which fewer than twenty employees 20 employees.
are normally employed or for which
an employer isnot required to
establish a work place committee,
appoint the person selected in
accordance with subsection (2) as
the health and safety representative
for that work place. [CLC, s 136(1),
emphasis added]
Joint Work The Minister may, by order, For the purposes of addressing In Alberta, the decision to
SiteHealthand | requirethat there be established at | health and safety matters that apply require ajoint work site
Safety any work site ajoint work site to individual work places, and hedlth and safety
Committee hedth and safety committee that subject to this section, every committee is discretionary
(in the federal shall employer shall, for each work place | upon the Minister.
jurisdiction, (a) identity situations that may be controlled by the employer at which | Federadly, thereisa
termis unhedlthy or unsafe in respect of twenty or more employees are statutory requirement for
“Workplace thework site, normally employed, establish a aworkplace health and
Hedlth and (b) make recommendations to workplace health and safety safety committee if the
Safety prime contractors, contractors, committee and, subject to section work placeis controlled
Committee”) employers and workers for the 135.1, select and appoint its by the employer and has
improvement of the health and members. [CLC, s 135(1), emphasis | 20 or more employees
safety of workers at or on the added] normally employed.
work site, Section 135(7) lists the duties of the | Federally, section
(c) establish and maintain work place health and safety 134.1(1) of the CLC
educational programs regarding committee. [CLC] requires that every
the health and safety of workers at employer who normally
or on the work site, and employs 300 or more
(d) carry out those duties and employees, establish a
functions provided for by the policy committeein
adopted code. [OH& S Act, s 31(1), addition to the workplace
emphasis added] hedlth and safety
committee.
Liability for No statutory immunity for joint No person serving asamember of a | Statutory immunity is
Health and work site health and safety committee is personaly liable for only availablein the
Safety committee members. anything done or omitted to bedone | federal jurisdiction.
Committee by the person in good faith under
Members the authority or purported authority

of this Part. [CLC, s 135.1(13)]
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Requirement Alberta OH& S Legislation Canada Labour Code Commentary
Health and Section 8 of the OH& S Act Section 141 of the CLC outlinesthe | In Alberta, section 8(2) of
Sefety Officers | outlines the statutory power and statutory power and authority of the OH& S Act does not
authority of Health and Safety Hedlth and Safety Officers. permit an officer to
Officers (known as “officers’ in require production of, or
the OH& S Act). examine or make copies
of, medical reports or
records, or remove them
temporarily for the
purpose of making copies.
In the federa jurisdiction,
there are no such
restrictions.
Liability of No statutory immunity for health A health and safety officer isnot Statutory immunity is
Health and and safety officers. personally liable for anything done only availablein the
Sefety Officers or omitted to be done by the officer federal jurisdiction.
in good faith under the authority or
purported authority of this Part.
[CLC, s141(8)]
Reporting If aninjury or accident described Without restricting the generality of
Requirements in subsection (2) occurs at awork section 124, every employer shall,
site, the prime contractor or, if in respect of every work place
there is no prime contractor, the controlled by the employer and, in
contractor or employer responsible | respect of every work activity
for that work site shall notify a carried out by an employeein a
Director of Inspection of the time, work place that is not controlled by
place and nature of the injury or the employer, to the extent that the
accident as soon as possible. employer controls the activity,
[OH& S Act, s 18(1), emphasis
added] (c) investigate, record and report in
the manner and to the authorities as
prescribed all accidents,
occupational diseases and other
hazardous occurrences known to the
employer; [CLC, s 125(1)]
Incidentstobe | Theinjuries and accidents to be The employer shall report to a In Alberta, pursuant to
Reported reported under subsection (1) are headlth and safety officer, by section 18(3) of the

(a) an injury or accident that
results in death,

(b) aninjury or accident that
resultsin aworker’s being
admitted to a hospital for more
than 2 days,

(c) an unplanned or uncontrolled
explosion, fire or flood that causes
aseriousinjury or that has the
potential of causing a serious

injury,

telephone or telex, the date, time,
location and nature of any accident,
occupational disease or other
hazardous occurrence referred to in
section 15.4 that had one of the
following results, as soon as
possible but not later than 24 hours
after becoming aware of that result,
namely,

(a) the death of an employes;

OH&SAct, the prime
contractor, employer or
contractor for awork site
isrequired to investigate
and report on the
circumstances
surrounding an injury or
incident, whether or not
the incident meets any of
thefive criterialisted in
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Requirement Alberta OH& S Legislation Canada Labour Code Commentary
Incidentstobe | (d) the collapse or upset of a (b) adisabling injury to two or more | section 18(2) of the
Reported crane, derrick or hoist, or employees; OH& S Act. The report
(con't) (e) the collapse or failure of any (c) the loss by an employee of a must also include
component of abuilding or body member or a part thereof or corrective actions to
structure necessary for the the complete loss of the usefulness prevent reoccurrence.
structural integrity of the building of abody member or a part thereof; Thereis no requirement in
or structure. [OH& S Act, s 18(2)] (d) the permanent impairment of a Albertato deliver areport
body function of an employee; to agovernment health
(e) an explosion; and safety officer, unless
(f) damage to a boiler or pressure ordered to do so.
vessel that resultsin fire or the Federally-regulated
rupture of the boiler or pressure employers are required to
vessel; or keep arecord of each
(g) any damage to an elevating minor injury of which the
device that rendersit unserviceable, | employer isaware that
or afreefal of an elevating device. affects any employeein
[Canada Regulations, s 15.5, the course of their
emphasis added] employment [Canada
Schedule | of the Canada Regulations, s 15.7(1)].
Regulations further sets out the Further, the Canada
actual information that isrequiredto | Regulations require that
be reported to the federal every employer submit an
authorities. annual report
summarizing all incidents,
occupational diseases and
incidents that occurred in
the previous year
[Canada Regulations, s
15.10].
Limitation A prosecution under this Act may Proceedingsin respect of an offence | Limitation period in
Periods be commenced within 2 years after | under this Part may be instituted at Albertais twice the length
the commission of the alleged any time within but not later than of that whichisfound in
offence, but not afterwards. one year after the time when the the federal jurisdiction.
[OH&SAct, s41(4), emphasis subject-matter of the proceedings
added] arose. [CLC, s149(4), emphasis
added]
Admissibility A report prepared under this No restriction on admissibility of A similar provisionis
of Evidence section is not admissible as evidence. found in section 19(5) of
provided in evidence for any purposein atrial the OH& S Act restricting
Report arising out of the serious injury or admissibility of

accident, an investigation or
public inquiry under the Fatality
Inquiries Act or any other action

statements provided in
incident investigations.
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Requirement Alberta OH& SLegislation Canada Labour Code Commentary
Admissibility as defined in the Alberta Evidence
of Evidence Act except in a prosecution for
provided in perjury or for the giving of
Report (con’t) contradictory evidence. [OH&S
Act, s 18(5)]
Penalties A person who contravenes this Subject to this section, every person | Financia pendties and

Act, the regulations or an adopted
code or failsto comply with an
order made under this Act, the
regulation or an adopted code or
with an acceptance issued under
this Act is guilty of an offence and
liable

(a) for afirst offence,

(i) to afine of not more than
$500,000 and in the case of a
continuing offence, to a further
fine of not more than $30,000 for
each day during which the offence
continues after the first day or part
of aday, or

(ii) to imprisonment for a term not
exceeding 6 months, or to both
fines and imprisonment, and

(b) for a 2nd or subsequent
offence,

(i) to afine of not more than
$1,000,000 and in the case of a
continuing offence, to a further
fine of not more than $60,000 for
each day or part of a day during
which the offence continues after
thefirst day, or

(ii) to imprisonment for a term not
exceeding 12 months, or to both
fines and imprisonment. [OH&S
Act, s41(1), emphasis added]

who contravenes a provision of this
Part is guilty of an offence and
liable

(a) on conviction on indictment, to a
fine of not more than $1,000,000 or
to imprisonment for a term of not
more than two years, or to both; or
(b) on summary conviction, to afine
of not more than $100,000.

(2) Every person who contravenes a
provision of this Part the direct
result of which is the death of,
seriousillness of or seriousinjury to
an employee is guilty of an offence
and liable

(a) on conviction on indictment, to a
fine of not more than $1,000,000 or
to imprisonment for a term of not
more than two years, or to both; or
(b) on summary conviction, to afine
of not more than $1,000,000.

(3) Every person who wilfully
contravenes a provision of this Part
knowing that the contravention is
likely to cause the death of, serious
illness of or seriousinjury to an
employeeis guilty of an offence and
liable

(a) on conviction on indictment, to a
fine of not more than $1,000,000 or
to imprisonment for a term of not
more than two years, or to both; or
(b) on summary conviction, to afine
of not more than $1,000,000. [CLC,
$148(1) Part 11, emphasis added]

imprisonment terms vary
significantly between
Alberta and the federal
jurisdiction.

The OH& S Act does not
differentiate between
indictable and summary
convictionsin the penalty
provisions asdonein the
CLC.

All pendtiesarein
addition to any penalties
that may be imposed by
the Criminal Code.
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The most significant differences between the two jurisdictions that an employer should
be aware of are those regarding:

. reporting requirements;
. admissibility of evidence where an incident has occurred,;
. length of the limitation periods; and
. penalty provisions.
[11. CONSTITUTIONAL BACKGROUND

Sections91(29) and 92(10) of the Constitution Act, 1867 give Parliament jurisdiction over
subjects such as railways, canals, telegraphs, and other works and undertakings connecting
one province with any other or that extend beyond the limits of the province.*

Not only are federally-regulated works and undertakings beyond the jurisdiction of
provincial regulators, the inter-jurisdictional immunity doctrine decrees that afederal work
or undertaking will not be subject to provincial regulation where such regulation would
impact a vital or essential matter which is beyond the jurisdiction of the provincial
government.

Courts have been struggling to define whether works and undertakings are federally or
provincially regulated since 1867. Parliament has exclusive legislative jurisdiction over
labour relations and working conditions when that jurisdiction is an integral part of its
primary and exclusive jurisdiction over federal undertakings such as interprovincial
telephone operations, railways and trucking companies (as discussed below), and pipelines
(as discussed below).

This jurisdiction precludes the application of provincial statutes “relating to labour
relations and working conditions, since such matters are an essential part of the very
management and operation of such undertakings, as with any commercial or industrial
undertaking.” *2

The Supreme Court of Canada hasheld that | egislation relating to working hoursiswithin
the exclusive jurisdiction of Parliament because it deals with working conditions.®® In the
Bell Canada 1988 case, discussed below, the Supreme Court of Canada held that legislation
regulating health and safety was, in fact, regulating an aspect of working conditions and
therefore was exclusive to Parliament when dealing with federal undertakings.**

u Supra note 2, ss 91(29), 92(10).

12 Bell Canada v Quebec (Commission de la santé et de la sécurité du travail), [1988] 1 SCR 749 [Bell
Canada 1988].

13 Reference re Minimum Wage Act of Saskatchewan, [1948] SCR 248 [Postal Service Case 1948];

Commission du Salaire Minimumv Bell Telephone Company of Canada, [1966] SCR 767 [Bell Canada

1966].

Supra note 12.

14
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In contrast to that finding on occupational health and safety, the Supreme Court of Canada
has also ruled that provincial workers compensation schemes are applicable to federal
undertakings because they do “not purport to regulate the contract of employment.”*> An
examination of what constitutes a federal work or undertaking follows.

IV. THE TESTSTO DETERMINE FEDERAL
OR PROVINCIAL JURISDICTION

Typically, an entity isexamined to determinewhether itsworksand undertakingsare such
that it would be found to be under federal jurisdiction. The entity will be federally governed
if it either constitutes a single federal work or undertaking or is integral to a federal
undertaking.'®

In Westcoast,*” the Supreme Court of Canada examined what constituted a federal work
or undertaking.®® Becausethe Supreme Court of Canadafound that the Westcoast project was
afederal work or undertaking, the Court declined to examine the second test as to whether
the project was “integral” to afederal undertaking. Morerecently, in Tessier,* the Supreme
Court of Canada identified the conditions that would cause a project to be considered
“integral” to afederally-regulated undertaking.

A. WHAT CONSTITUTESA SINGLE FEDERAL
WORK OR UNDERTAKING?

The Supreme Court of Canada’ s decision in Westcoast arose out of Westcoast Energy’s
application to the National Energy Board (NEB) for permission:

. in the vicinity of its Fort St. John processing plant, to expand gathering pipelines,
build three new compressor facilities, and construct a new processing plant, and

. in the vicinity of the Grizzly Valley area, to construct an additional loop on one
gathering pipeline and several new gathering pipelines, expand a processing plant,
build a fuel gas pipeline, build a loop to increase the capacity of the main line
pipeline, and upgrade a compressor unit.

s Bell Canada 1966, supra note 13 at 774.

16 See United Transportation Union v Central Western Railway Corp, [1990] 3 SCR 1112.

” Westcoast Energy Inc v Canada (National Energy Board), [1998] 1 SCR 322 [Westcoast].

1 The argument was made unsuccessfully in Westcoast that section 92A confers powers on the provinces
that would otherwise be within the jurisdiction of Parliament. Section 92A was enacted in 1982 to give
the provinces greater authority over the development, conservation, and management of natural
resourcesand thefacilitiesfor the generation of electricity. In Westcoast, the Supreme Court of Canada,
at para81, quoted from Ontario Hydro v Ontario (Labour Relations Board), [1993] 3 SCR 327, which
found that section 92A did not diminish Parliament’s powers, but gave the provinces the authority to
“legidlate for the export of resources to other provinces subject to Parliament’s paramount legislative
power in the area, aswell asto permit indirect taxation in respect of resources so long as such taxes do
not discriminate against other provinces’ (Westcoast, ibid at para 83.) At the end of the day, while
section 92A may give certain powersto theprovinces, it did not take away thejurisdiction of Parliament.

1 Tessier Ltéev Quebec (Commission delasantéet dela séeuritédutravail), 2012 SCC 23,[2012] 2 SCR
3[Tessier].
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TheNEB found it did not havejurisdiction. However, that decision was overturned by the
Federal Court of Appeal.”® The determination of the Federal Court of Appeal that the NEB
did have jurisdiction was upheld by a majority of the Supreme Court of Canada.*

The Supreme Court of Canadasummarized the division of powers between the provincial
and federal jurisdictions as follows:

Subsection 92(10) of the Constitution Act, 1867 providesgenerally that |ocal worksand undertakingswithin
aprovince come within provincial jurisdiction. However, the combined effect of ss. 91(29) and 92(10)(a)
creates an exception whereby Parliament has exclusive jurisdiction over works and undertakings that come
within the phrase “Lines of Steam or other Ships, Railways, Canals, Telegraphs, and other Works and
Undertakings connecting the Province with any other or others of the Provinces, or extending beyond the
Limits of the Province” in s. 92(10)(a). The effect of s. 92(10)(a) isthat interprovincial transportation and
communications works and undertakings fall within federal jurisdicti on.2

Following this, the Supreme Court of Canada reviewed earlier decisionsthat defined the
terms “works’ and “undertakings”:

Section 92(10)(a) refersto both “works” and “undertakings’. “Works’ were defined in City of Montreal v
Montreal Street Railway ... as “physical things, not services’. Since the proposed gathering pipeline and
processing plant facilitieswill belocated entirely within the province of British Columbia, it seemsclear that
they would constitute local works. As a result, the submissions of the parties concentrated on whether
Westcoast operated a single federal undertaking. “Undertaking” was defined in Re Regulation & Control
of Radio Communication ... as*not a physical thing but ... an arrangement under which ... physical things
are used”. Professor Hogg concludes in Constitutional Law of Canada ... that the term “undertaking”
appearsto be equivalent to “organization” or “enterprise”. In Alberta Government Telephones ... Dickson
C.J. stated ... that “[t] he primary concern is not the physical structures or their geographical location, but
rather the service which is provided by the undertaking through the use of its physical equipment.” =

Based on the definitions of “works’ and “undertakings,” the Court in Westcoast focused
on whether Westcoast was a single federal undertaking. The main characteristics of an
operation that is asingle federal undertaking are:

(1) functional integration;

(2) common management, control, and direction; and

(3) operation as asingle enterprise.®

2 Westcoast Energy Inc v Canada (National Energy Board), [1996] 2 FC 263, 134 DLR (4th) 114.

2 Note, however, a strong dissent was written by Chief Justice McLachlin (Westcoast, supra note 17 at
para 90).

2 Ibid at para 43.

= Ibid at para 47 [emphasis added].

% Ibid at para 49.
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Other considerationsinclude*whether the operationsare under common ownership ... and
whether the goods or services provided by one operation are for the sole benefit of the other
operation and/or its customers, or whether they are generally available.”?

In relation to whether the goods and services are generally available, scenarios could
include situations where one aspect of abusinessis dedicated exclusively or even primarily
to the operation of the core interprovincial undertaking.?® Examples of cases where the
analysis of the court has focused on the interrel ationship between the core undertaking and
the operation at issue are:

. the Empress Hotel?’ case where the Privy Council suggested that a hotel that was
built solely or principally for the benefit of railway passengers of a particular
company might be part of that railway company’ sfederal undertaking (though this
was not found to be the case in relation to the Empress Hotel in Victoria); and

. the Dome Petr ol eunt® case where underground storage cavernswere found to form
part of an interprovincial natural gas pipeline undertaking because they were
provided solely for the benefit of the shippers and were provided by the owner of
the pipeline.

Although the Court in Westcoast specifically declined to address the question of whether
Westcoast’s facilities were “integral” to the federal undertaking, the scenarios discussed
above seem to answer the question of what a court would look at to determine whether a
particular operation was integral to a federal undertaking. In fact, the Federal Court of
Appeal in Dome Petroleum said that the “ storage caverns are an integral and essential part
of [Dome’s] ... system.”?®

A scenario that did not meet the test of being asingle federal undertaking occurred in the
Nor-Min Supplies® case where it was determined by the Supreme Court of Canada that
having a quarry adjacent to arailway which was used exclusively to provide ballast for the
railway, did not meet thetest of being asinglefederal undertaking. Commenting on the Nor-
Min Supplies casein Westcoast, the Supreme Court of Canada said that exclusive or primary
dedication of a local operation to a core interprovincial federally-regulated undertaking
supports afinding of asingle federal undertaking, but it is only one factor. The Court said
“the overall degree of functional integration and common management”! must also be
assessed.

= Ibid at para 65.

% Ibid at para 54.

z Canadian Pacific Railway Co v British Columbia (AG), [1950] AC 122 HL (Eng) [Empress Hotel].
= Dome Petroleum Ltd v National Energy Board (1987), 73 NR 135 (FCA) [Dome Petroleum].

» Ibid at para 18.

%0 Canadian National Railway Co v Nor-Min Supplies Ltd, [1977] 1 SCR 322 [Nor-Min Supplies].

8 Westcoast, supra note 17 at para 57.
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B. ISTHE WORK “INTEGRAL” TO THE FEDERAL UNDERTAKING?
1. FUNCTIONALLY DISCREET

InTessier, the parent company of Tessier L tée, aheavy equipment rental company, sought
a declaration that it was subject to federal jurisdiction so that it could avoid payment of
certain provincial levies relating to occupational health and safety. The case was heard by
the Supreme Court of Canada, which analyzed the conditions under which Parliament has
jurisdiction to regulate labour relations. The Court considered the instances where
employment would be “integral” to the federally-regulated undertaking, also known as the
derivative approach.

Relying upon the Supreme Court of Canada's decision in the Stevedores Reference,®
where stevedoring activitieswerefound to bewithin Parliament’ sjurisdiction, Tessier argued
that because a section of its business involved stevedoring activities, the regulation of its
activities should also fall under auspices of federal control.

In aunanimous decision, the Supreme Court of Canadafound that the activities of Tessier
did not fall within the sphere of Parliament, but were to be regulated under provincial
occupational health and safety laws. The general principles from this decision are
summarized succinctly in the headnote:

Federal labour regulation may be justified when the services provided to the federal undertaking form the
exclusiveor principal part of therelated work’ sactivities. It may a so bejustified when the services provided
to the federal undertaking are performed by employees who form a functionally discrete unit that can be
constitutionally characterized separately from therest of the related operation. If the employees performing
thework do not form adiscrete unit and arefully integrated into the rel ated operation, then even if the work
of those employeesisvital to thefunctioning of afederal undertaking, it will not render federal an operation
that isotherwiselocal if thework representsan insignificant part of the employees' time or isaminor aspect

of the essential ongoing nature of the operati on.®

Whether employment is integral to a federal undertaking, was also considered by the
Supreme Court of Canada:

Thisappeal isthefirst timethat this Court has had the opportunity to assess the constitutional consequences
when the empl oyees performing the work do not form adiscrete unit and arefully integrated into the related
operation. It seems to me that even if the work of those employees is vital to functioning of a federal
undertaking, it will not render federal an operation that is otherwise local if the work represents an
insignificant part of the employees' time or isaminor aspect of the essential ongoing nature of the operation.

2 Reference re Validity and Applicability of the Industrial Relations and Disputes Investigation Act,
[1955] SCR 529 [Sevedores Reference].
s Supra note 19.
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Inthissense, Tessier’ sacknowledgment that it operatesan indivisible undertaking worksagainst itsposition
that its stevedoring employees render the whole company subject to federal regulation. If Tessier itself was
an inter-provincial transportation undertaking, it would be justified in assuming that the percentage of its
activities devoted to local versus extra-provincial transportation would not be relevant... But since Tessier
can only qualify derivatively as a federal undertaking, federal jurisdiction is only justified if the federal
activity isasignificant part of its operation.

In short, if thereisan indivisible, integrated operation, it should not be artificially divided for purposes of
constitutional classification. Only if its dominant character isintegral to afederal undertaking will alocal
work or undertaking be federally regulated; otherwise, jurisdiction remains with the provi nce

Clouding the issue and adding to the complexity of finding a simple answer to
jurisdictional questions regarding occupational health and safety, the Supreme Court of
Canadain Tessier appeared to abandon the majority decision in Westcoast in favour of the
dissenting opinion of Chief Justice McLachlin. In discussing the Westcoast decision in
Tessier, the Court stated:

McLachlin J., writing in dissent, framed the case differently and in away that is of particular assistancein
this case. After noting that the gathering and processing plants themselves were not inter-provincial
transportation undertakings (the direct jurisdiction test), she held that they could only be subject to federal
regulation if they were integral to the inter-provincial pipelines. In applying the derivative approach, she
emphasized that exceptional federal jurisdiction would only be justified when the related operation was
functionally connected to thefederal undertakingin such anintegral way that it lost itsdistinctive provincial
character and moved into the federal sphere.... She considered the common management of and
interconnection between the facilities and the pipeline and the dependency of the pipeline on the facilities
and concluded that thefacilitiesretained their distinct non-transportation identity. They werenot vital, inthe
requisite constitutional sense, to the inter-provincial pi peline.35

While Tessier has provided helpful commentary to any analysis of the second part of the
jurisdictional test, aclear answer asto whether employment matters should be governed by
federal or provincial legislation can still be elusive.

2. PHYSICAL AND OPERATION INTEGRATION

In the same vein as Tessier, the Ontario Court of Appeal in R. v. EllisDon Corporation
Ltd.* found that provincial occupational health and safety laws applied to employees
working on an expansion project at Pearson International Airport. The case arose in the
context of charges under the Ontario Occupational Health and Safety Act*” againgt the
general contractor EllisDon Corporation Ltd. (EllisDon), itssubcontractor Blenkhorn-Sayers
Structural Steel Corp. (Blenkhorn), and some individual workers after one of Blenkhorn’s
workers was injured.

s Ibid at paras 50-51, 55.

s Ibid at para 45.

o R v EllisDon Corporation Ltd, 2008 ONCA 789, 304 DLR (4th) 498 [EllisDon].
s RSO 1990, c O.1.
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The degree of physical and operational integration between the EllisDon and Blenkhorn,
on the one hand, and the airport authority, on the other hand, fell short of the degreerequired
toinvoke federal jurisdiction over thework. Thework performed by EllisDon on the airport
project was between 3 percent and 15 percent of its operations as a whole, and the work
performed by Blenkhorn ontheairport project wasapproximately 29 percent of itsoperations
asawhole. Neither EllisDon nor Blenkhorn had formed aseparate unit or division for airport
work, though they both had employeeswho specialized in airport development. Most of the
other work performed by EllisDon and Blenkhorn was provincia in nature. Quoting the
Supreme Court of Canadain Northern Telecom No. 2,% Justice Sharp in EllisDon reiterated
that 80 percent of the workforce performing a certain category of work was “very close to
the boundary line between federal and provincial jurisdiction.”*

3. CLOSE FUNCTIONAL RELATIONSHIP

In Northern Telecom No. 2, the Supreme Court of Canada dealt with the issue of
jurisdiction in the context of whether the federal or provincial laws applied to the labour
relations of agroup of Northern Telecom employees. Northern Telecom wasnot afederally-
regulated business, but the unions involved sought certification pursuant to the Canada
Labour Code. The Canada Labour Relations Board determined that the employees in the
eastern region were not governed by federal labour laws and brought areference casein the
Federal Court of Appeal.** The Federal Court of Appeal overturned the decision and found
that the federal laws did apply to the collective bargaining.

The employees in the eastern region operated as an independent unit performing
installations, consisting mostly of Northern Telecom equipment, in the telephone network
operated by Bell Canada. All parties agreed that Bell Canada was afederal undertaking. A
majority of the Supreme Court of Canada agreed with the Federal Court of Appeal that the
collective bargai ning unit wasfederally regulated becausethe“installers ... are not engaged
in the manufacture of ... equipment ... but only in its installation, and 80 per cent of this
work is carried out on Bell premises.”** Another key factor was that the Court found that
therewas a“ close functional relationship of thework of theinstallersto the operation of the
Bell undertaking” that required the Court to regard these employees as “employed upon or
in connection with the operation of the Bell undertaking.”*

4, ESSENTIAL OPERATIONAL NATURE
The Alberta Court of Queen’s Bench has also had the opportunity to weigh-in on this

pithy topic in Total Qilfields Rentals.** Relying on Tessier, Justice Hall set out the test for
determining whether thereis direct federal jurisdiction as follows:

%8 Northern Telecom v Communication Workers, [1983] 1 SCR 733 [Northern Telecom No 2].

% Supra note 36 at para 39.

4 Supra note 38.

4 Re Communications Workers of Canada v Northern Telecom Canada Ltd, [1982] 1 FC 191
[Communications Workers].

Northern Telecom No 2, supra note 38 at 739.

Ibid, citing Communications Workers, supra note 41 at 203.

Total Qilfield Rentals Limited Partnership v Canada (AG), 2013 ABQB 263, 227 ACWS (3d) 1005
[Total Qilfield Rentals)].

R&R
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The Applicant states, and the Respondents concede that the question of whether an undertaking, service or
businessis Provincial or Federal depends upon the nature of its operation. The Court must assess whether
the business or undertaking’ s essential operational nature bringsit within afederal head of power. In order
to determine the nature of an operation, the Court must look at the normal or habitual activities of the
business as a going concern. The exceptional aspects of an enterprise do not determine its essential
operational nature. It isthe essential nature of the undertaking that determines constitutional jurisdicti on®

Total Qilfield Rentals was in the business of renting oilfield equipment and, as it was
based in Alberta and operated in several provinces, often found itself transporting the
equipment between provinces. Charges were laid against Total Qilfield Rentals under the
Canada Labour Code asfederal regulatorstook the position that it wasafederal undertaking
and was required to operate in accordance with federal laws.*® In the Alberta Court of
Queen’s Bench, Justice Hall disagreed and found that the interprovincial transportation of
the equipment was ancillary to the rental business. Justice Hall found authority for this
positionin Conklin & Garrett Ltd. v Ontario* wherethe Ontario Divisional Court found that
an amusement ride operator who transported its equipment interprovincialy did not
transform the operator into an interprovincial transport company.

V. THE PITH AND SUBSTANCE OF
OCCUPATIONAL HEALTH AND SAFETY LEGISLATION

Ultimately, the division of constitutional powers determines the alocation of
responsibility for occupational health and safety matters where federal undertakings are
involved.

In the case of localized provincial undertakings being undertaken by a provincially-
regulated owner, theprovincial legislationwill govern. However, sections 91(29) and 92(10)
of the Constitution Act, 1867 address the allocation of responsibility between federal and
provincial governments by providing that legidlation that affects the management of federal
undertakingsiswithin the exclusive jurisdiction of the Parliament of Canada.*® The seminal
cases relating to occupation health and safety are the trilogy of Bell Canada 1988,
Canadian National,* and Alltrans.

The Supreme Court of Canada has considered the interplay of federal and provincia
jurisdiction asit relatesto occupational health and safety in Bell Canada 1988. In that case,
a pregnant employee of Bell Canada had reservations about working in front of a video
display terminal and, although the employee was offered another position, she eventually
provided her supervisor with a protective re-assignment certificate pursuant to the Quebec

s Ibid at para5.

4 Canada (AG) v Total Qilfield Rentals Limited Partnership Inc, 2012 FC 321.

a Conklin& Garrett Ltd v Ontario (Director of the Elevating Devices Branch of the Ministry of Consumer
and Commercial Relations (1989), 70 OR (2d) 713 (Div Ct).

A There are a number of theories for determining whether provincial or federal law appliesin a given
situation, but, as it relates to the management of federal undertakings it is an issue of exclusive
jurisdiction. See, for example, the doctrine of paramountcy, the double aspect theory, the concept of
impairment, and others.

B Supra note 12.

%0 Canadian National Railway Co v Courtois, [1988] 1 SCR 868 [Canadian National].

5t AlltransExpressLtd v British Columbia (Workers Compensation Board), [1988] 1 SCR 897 [Alltrans].
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Act respecting occupational health and safety.> Bell Canada challenged the protective re-
assignment certificate on the basis of the Quebec Act not being applicable.

Bell Canada 1988 ispart of atrilogy of caseswhich also included two other casesdealing
with:

. thecollision of twotrainsin Quebec resulting inthreefatalitiesand aninvestigation
of Canada National Railway under the Quebec Act;>® and

. orders made against Alltrans Express Ltd., an Ontario-based interprovincia and
international trucking company, in relation to the operations at its Burnaby depot
pursuant to those portions of the British Columbia Workers Compensation Act>
dealing with occupational health and safety.®

Inall casesin thetrilogy, the Supreme Court of Canadafound that the pith and substance
of the occupational health and safety legidlation in those jurisdictions was working
conditions, labour relations and management of an undertaking, all of which are within the
exclusive jurisdiction of Parliament for federally-regulated entities.

Based on this characterization of the occupationa health and safety legislation, the
Supreme Court of Canada held that the impugned sections of the Quebec Act were not
applicable to Bell Canada because they encroached on the exclusive federal jurisdiction
relating to working conditionsand labour relations. The Court found that neither the* Double
Aspect Theory”*® nor the “Concept of Impairment”> could be called upon to apply the
Quebec Act because what it was trying to legislate was in the exclusive jurisdiction of
Parliament. The headnote says, in part:

Inapplicability of provincial legislation

Although the objective of the [Quebec] Act respecting occupational health and safety isthe elimination, at
the source, of dangers to the health, safety and physical well-being of workers, a detailed analysis of the
whole of its provisions demonstrates that the pith and substance of the Act is working conditions, labour
relations and the management of an undertaking. In entering the field of prevention of accidents in the

52 RSQ 1979, c S-2.1.

53 Canadian National, supra note 50.

5 RSBC 1979, ¢ 437.

% Alltrans, supra note 51.

56 SeeBell Canada 1988, supra note 12 at 765, where the Supreme Court of Canadarefersto Hodgev The
Queen (1883), 9 App Cas 117 at 130, which described the Double Aspect Theory as being: “subjects
which in one aspect and for one purpose fall within sect. 92, may in another aspect and for another
purpose fall within sect. 91.”

57 See Bell Canada 1988, ibid at 860, describing the “ Concept of Impairment” as follows:

If the application of aprovincial statute to afederal undertaking has the effect of impairing or
paralyzing it, that a fortiori is an amost certain sign that such application bears upon the
specifically federal nature of the undertaking and constitutes an encroachment on the exclusive
legidlative authority of Parliament.

The concept of impairment apparently originated in decisions of the Judicial Committee when
it had to be decided the extent to which federally incorporated companies are subject to
provincial statuteswhich are general in application, and in particular to the general companies
legislation in effect in a province.
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workplace ... the legislator entered directly and massively into the field of working conditions and Iabour
relations... and ... into thefield of the management and operation of undertakings. In doing so, thelegislator
precluded itself from aiming at and regulating federal undertakings by the Act.

TheAct, characterized asabove, cannot beappliedto ... federal undertakings... without regulating essential
partsof those undertakings.... For federal undertakings, working conditionsand labour relations are matters
falling within the classes of subject mentioned in s. 91(29) of the Constitution Act, 1867, and consequently
are within the exclusive jurisdiction of Parliament. It follows that this primary and exclusive jurisdiction
precludesthe applicationto those undertakingsof provincial statutesrelating tolabour relationsand working
conditions, since such matters are an essential part of the very management and operation of such
undertakings, as with any commercial or industrial undertaking. Thisis one facet of amore generdl rule....
against making works, things or persons under the special and exclusive jurisdiction of Parliament subject
to provincia legislation, when such application would bear on the specifically federal nature of the
jurisdiction to which such works, things or persons are subject. Since these matters are within the exclusive
authority of Parliament, it is not necessary to consider whether there is a conflict between the federal and
provincial IegisIation.58

Based on the trilogy, al provincial occupational health and safety legidlation will be
characterized as interference with the management of an undertaking. As such, provincial
occupational health and safety legislation cannot be applied to federal undertakings which
arereferred to in section 91(29) and sections 92(10)(a), (b), and (c) of the Constitution Act,
1867, as they are within the exclusive jurisdiction of Parliament.

V1. DETERMINING WHICH REGIME APPLIESTO CONTRACTORS
A. CONTRACTORSARE NOT ALL PROVINCIALLY REGULATED
In Canadian Employment Law,> the authors depart from the trilogy and suggest:

[T]here is a distinction made both in legislation and practice regarding safety in construction. Generally,
safety in construction is governed by provincial regulation.

In particular, the standards, methods and procedures required for construction safety fall under theumbrella
of provincia and territorial regulation. Further, the Supreme Court of Canada noted a distinction between
the actual physical construction of afederally governed undertaking and the designing or planning of such
an undertaking, and has held that the former falls short of the “integral” test and thereby falls outside of
federal competency.

In summary, the safety of workers at construction sites is governed by provincial legisation, regardless of
whether or not the project is afederally regulated business, work or undertaki ng.60

Itissubmitted that the above analysisisincorrect. Although it ispossiblethat the majority
of projects are governed by provincial occupational health and safety legidlation, that is a

8 Ibid at 750-51.
5 Stacey Reginald Ball, Canadian Employment Law, vol 2, (Aurora: Canada Law Book, 2009).
€0 Ibid, 23-2-23-3, s 23:20 [footnote omitted] [emphasis added)].
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function only of the majority of projects being within provincial jurisdiction. To make the
statement that “safety is generally governed by provincial regulation,” the authors of
Canadian Employment Law rely on the Supreme Court of Canada's 1979 decision in
Montcalm,®* which predates the Bell Canada 1988 trilogy. The Court in Bell Canada 1988
did not overrule Montcalm, however, stating that the decision in Montcalmwas not at odds
with the Bell Canada 1966 reasoning, which was adopted in the Bell Canada 1988 trilogy.®

B. THE PROVINCIAL CONTRACTOR WORKING
ON A FEDERALLY-REGULATED PROJECT

Montcalm dealt with the assertion of the Quebec Minimum Wage Commission that
Construction Montcalm Inc. (Montcalm) wasliablefor levies and penaltiesin the amount of
$13,481.24 that it had imposed. Montcalm was a contractor working on the runways at the
then new Mirabel airport on federal Crown land.

Montcalm argued that the Commission had no jurisdiction becausethefederal jurisdiction
over aeronautics covered both airports and the construction of airports. Further, as a
contractor on the federally regulated airport construction, it was not subject to provincial
legidlation. The mgjority of the Supreme Court of Canada found that:

The construction of an airport isnot in every respect an integral part of aeronautics. Much depends on what
is meant by the word “ construction”. To decide whether to build an airport and where to build it involves
aspects of airport construction which undoubtedly constitute matters of exclusive federal concern....
Similarly, the design of afuture airport, its dimensions, the materials to be incorporated into the various
buildings, runways and structures, and other similar specifications are, from alegislative point of view and
apart from contract, mattersof exclusivefederal concern. The reason isthat decisions made on these subjects
will be permanently reflected in the structure of the finished product and are such asto have adirect effect
uponitsoperational qualitiesand, therefore, uponitssuitability for the purposes of aeronautics. But themode
or manner of carrying out the same decisionsinthe act of constructing an airport stand on adifferent footing.
Thus, the requirement that workers wear a protective helmet on all construction sites including the
construction site of a new airport has everything to do with construction and with provincial safety
regulations and nothing to do with aeronautics.... See also ... Vipond Automatic Sprinkler ... where
Cavanagh J. of the Alberta Supreme Court held that “the fact of construction of a building called an air
terminal doesnot ... show that the construction is connected with aeronautics’ and that, while an aerodrome
is a federal work, employees constructing such a building are subject to provincial labour relations
legidlation.®®

The Supreme Court of Canada concluded that Montcalm was not a federally-regul ated
undertaking. The mere fact that it was a construction company working on a federally-
regulated project did not make the construction company afederally-regulated undertaking.
This was the same conclusion that the Ontario Court of Appeal arrived at nearly 30 years
later in the EllisDon case.®

e Construction Montcalm Inc v Minimum Wage Commission, [1979] 1 SCR 754 [Montcalm].
62 Bell Canada 1988, supra note 12 at 844-45.

&3 Montcalm, supra note 61 at 770-71 [emphasis added)].

Supra note 36.
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Many locally-based contractorsand provincially-regul ated contractorswork on federal ly-
regulated projects. Just because asmall gravel company based in, and doing business solely
in, Alberta provides gravel to an interprovincial pipeline, does not make it a federally-
regulated business, and the provincial occupational health and safety legislation will still
apply toit. As noted above, this rationale was recently confirmed by the Supreme Court of
Canadain Tessier.®

C. WHEN ISA CONTRACTOR FEDERALLY REGULATED?

In R v. O.J. Pipelines Inc.,%* the Ontario Court of Appeal considered O.J. Pipelines
application to haveit declared to be afederally-regul ated entity and therefore not subject to
the Ontario Occupational Health and Safety Act.®’

0.J. Pipelines, incorporated in Alberta and licenced to do business in Ontario, was
constructing an interprovincial pipeline owned by TransCanada when a fatality occurred.
Both the NEB and Ontario Ministry of Labour investigated. The NEB found no violation,
but the Ontario Ministry of Labour subsequently charged O.J. Pipelineswith offences under
the Ontario Occupational Health and Safety Act. The case came before the Ontario Court of
Appeal as a result of an application by O.J. Pipelines to have the provincial charges
dismissed for want of jurisdiction because, O.J. Pipelines argued, the Ontario Occupational
Health and Safety Act could not apply to afederally-regulated project. The Ontario Ministry
of Labour argued that the federal laws only applied to the owner, TransCanada, and not the
contractor.

The Court found the application to be premature and deemed that it should be heard at
trial. This decision was upheld on appeal. Thereis no reported trial decision.®®

In Rv LeBlanc & Royle Telcom Inc,* the employer, LeBlanc & Royle Telcom Inc., was
charged under the Ontario Occupational Health and Safety Act after an employeefell to his
death while working on the construction of atelecommunication tower. A fiveday trial was
held on the jurisdictional issue at the provincial court level, and that decision was upheld by
both the Ontario Superior Court trial and appellate levels.

The Ontario Court of Appeal described the facts of the case as follows:

& Supra note 19.
& (1992), 6 COHSC 169 (Ont CA) [OJ Pipelines].
& RSO 1990, c O.1.
&8 The authors of Canadian Employment Law, supra note 59 at 23-4, section 23:30 state:
In any event, the courts have stated that to determine whether or not a company is a federally
regulated enterprise, a careful analysis of the actual workings of the company in relation to its
customers must be done, including an analysis to determine whether the applicant company is
merely a supplier to the industry in question or whether its operations are so integral to that
industry that the applicant must be considered to be actually part of the industry itself [footnote
omitted].
Although the OJ Pipelines caseisreferenced by the authors, it is submitted that it does not stand for the
proposition suggested, but rather is just an example of the type of application that can be made at the
appropriate time.
& (1994), 18 OR (3d) 737 (Ont CA) [LeBlanc].
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Thebusiness of LeBlanc and itsrelated companiesis designing, building, erecting, inspecting, maintaining
and repairing tele-communications towers, including antennae, and providing emergency services. The
respondent isfederally incorporated. The headquarters of the LeBlanc group isin Oakville, Ontario. Itsfour
major divisions are engineering, products, services and financial and administration. The only part of the
businessinvolved in this case consists of the field crews; they are part of “services’ and are located in six
offices across Canada.”

Based on Bell Canada 1988, the Court of Appeal accepted that the occupational health
and safety law was “subsumed” under the concept of “labour relations.” The Court then
looked at the leading case on determining which level of government has jurisdiction in
labour relations: Northern Telecom No. 1.” In Northern Telecom No. 1, the Supreme Court
of Canada set out the procedure for determining when the federal government will have
jurisdiction:

First, one must begin with the operation which isat the core of the federal undertaking. Then the courtslook
at the particular subsidiary operation engaged in by the employees in question. The court must then arrive
a a judgment as to the relationship of that operation to the core federal undertaking, the necessary
relationship being variously characterized as “vital”, “essential” or “integral” 2

In upholding the trial judge's decision to dismiss the provincial charges for lack of
jurisdiction, the Court of Appeal looked at the business of LeBlanc & RoyleTelcom:

While the trial judge did not state in his reasons what the “ core federal undertaking” was, it is clear from
those reasons that he was referring to that group of enterprises which are substantial customers of LeBlanc
and which are engaged in interprovincial communication. They included Baton Broadcasting Inc., Bell
Cellular, Cantel, B.C. Telephone, B.C. Cellular, Unitel Communications (the successor to C.N.C.P.
Telecommunications), the Canadian Broadcasting Corporation and the Canadian Armed Forces. Most, if not
al of these, are federally regulated. Witnesses were called from each of the above. They testified asto the
services provided by LeBlanc and the extent to which those services were integrated with the operations of
the various customers. ™

It was argued by the Crown that the business of LeBlanc & RoyleTelcom was in the
nature of construction, maintenance, and repairs (all provincially-regulated) and not
operationsrelated to the operations of its customers, the majority of which were shownto be
federally regulated.

The Court found that LeBlanc’s customers were federally-regulated and that LeBlanc’'s
crew worked almost entirely on telecommunication towers. It was also determined that the
work that the crews performed was an integral and vital part of the operations of LeBlanc’s
customers. Onthisbasis, the Ontario Court of Appeal dismissed theprovincial chargeagainst
LeBlanc for lack of jurisdiction.

o Ibid at 738-39.

n Northern Telecom Limited v Communications Workers of Canada, [1980] 1 SCR 115 [Northern
Telecom No 1].

2 Ibid at 132.

I LeBlanc, supra note 69 at 740.
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VII. DECLARATORY RELIEF ASA SOLUTION
TO A CONSTITUTIONAL PROBLEM

Theauthorsof the Annotated Canada Labour Code™ state that both provincial and federal
health and safety statutory provisions can co-exist on the same work site”™ and reference the
Northwest Territories& Nunavut (Workers Compensation Board) v. Canada (A.G.) asacase
in point.”™

The Northwest Territories case involved a mine reclamation project on federally owned
lands in the Northwest Territories. The territorial authorities applied to the Court for a
declaration that the territorial mine safety legislation would not apply to the project. They
made the argument that having two regimes apply to one project would create an
“administrative nightmare.””” The Court agreed with the territorial authorities that one
legidativeregimewould alleviatean otherwisereal potential for confusion. Accordingly, the
Court made adeclaration that the CLC applied to the project and all partiesworkingonit and
that the territorial legislation did not apply at all.™

Despitethe good intentions of the parties and the Court in the Northwest Territories case,
it is doubtful that, where both provincial and federal laws apply, a court can make a
declaration that one legal regime applies to make the administration of safety in order to be
more successful. Unfortunately, a court cannot trump the Constitution Act, 1867 with
common sense.

The confusion that can ensue from the uncertainty created by constitutional conundrums
was addressed in the Bell Canada 1988 case, where the Court stated:

[IIn the case of occupational health and safety, such a twofold jurisdiction is likely to promote the
proliferation of preventative measures and controlsin which the contradictions or lack of coordination may
well threaten the very occupational health and safety which are sought to be protected.79

There has been no resolution to the conflict between the application of federal and
provincial occupational health and safety |egislation pertaining to asingle site.

;‘5‘ Ronald M Snyder, The 2011 Annotated Canada Labour Code (Toronto: Carswell, 2010).
Ibid at 749.

7 2007 NWTSC 109, 289 DLR (4th) 137 [Northwest Territories).

77 Ibid at para 4.

e Ibid at paras 55-56.

o Bell Canada 1988, supra note 12 at 843; see also Norman A Keith, in Canadian Health and Safety Law
(Aurora: CanadaL aw Book, 2009) at 1:20, statesthat much of the uncertainty regarding the differences
between provincial and federal jurisdiction was dealt with in the Bell Canada 1988 trilogy:

Inthese cases, the Supreme Court of Canadaaddressed the question of whether or not occupational
health and safety was sufficiently connected to the operation and management of a federally
regulated enterprise, such that occupational health and safety issues also fell within the federal
authority.

It isreasonably settled law that the provinces and territories can only properly regulate the safety
and health in workplaces that fall within provincia jurisdiction. Provincial health and safety
legislation does not apply to federal works or undertakings. Similarly federal health and safety
legislation does not apply to provincia works or undertakings. However, the difficulty arisesin
the characterization and classification of the workplace, the nature of the employer and the nature
of the work itself. The most complete legal analysis of the division of powers regarding
occupational health and safety powers was found in the trilogy of cases decided by the Supreme
Court of Canada.
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VIIl. WHICH LEGISLATIVE REGIME APPLIES?

The process for determining which legislative regime applies, or regimes apply, is as

follows:

(D
)

©)

(4)

Determine whether the owner is federally or provincially regulated;

Determine if the owner’s project is regulated differently than the owner’s main

business;

If the project is provincially regulated and performed by:

@

(b)

aprovincially-regulated owner, the Alberta OH& SLegislation appliesto
the owner and:

(i) the Alberta OH&S Legidlation applies to provincialy-regulated
contractors; and

(if) the CLC appliesto federally-regulated contractors;
afederally-regulated owner, the CLC applies to the owner and:
(i) the CLC appliesto federally-regulated contractors; and

(ii) the Alberta OH&S Legidation applies to provincially-regulated
contactors;

If the project isfederally regulated and performed by:

@

(b)

afederally-regulated owner, the CLC applies to the owner and:
(i) the CLC appliesto federally-regulated contractors; and

(ii) the Alberta OH&S Legidation applies to provincially-regulated
contactors;

aprovincialy-regulated owner (that is, an owner that does not carry on a
federal work or undertaking, but has an ancillary project that is federally
regulated, for instanceaninterprovincial electrical connection or pipeline),
the Alberta OH& S Legislation applies to the owner and

(i) the Alberta OH&S Legidation applies to provincially-regulated
contractors; and

(ii) the CLC appliesto any federally-regulated contractors.
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Itis noteworthy, however, that the provisions of the Criminal Code™ that apply to safety,
known as “Bill C-45" or the Westray Amendments,® apply to all projects, regardless of the
jurisdictional issues raised by the Alberta OH& S Legislation and the CLC.

IX. WHERE REGIMESCOLLIDE

How do businesses operate where these jurisdictional conflicts exist? We have analyzed
this by using an example of a federally-regulated pipeline company, which we refer to as
“Pipeco.”

Asafederally-regulated pipeline company, it isclear that Pipeco isunder thejurisdiction
of the CLC, in relation to occupational health and safety but, immediately, another nuance
exists. Human Resources Development Canada (HRDC) and the NEB abide by a
Memorandum of Under standing, which states:

The purpose of thismemorandum of understanding (MOU) isto establish ajoint administrative arrangement
between Human Resources Devel opment Canada— Labour Branch (HRDC-L abour) and National Energy
Board (NEB) for the application and enforcement of the Canada Labour Code, Part Il (the Code) in the
federal oil and gas sector.®

In the MOU, the HRDC and the NEB commit to work together to “achieve the purpose
of the Code,” whichistherein stated to “ prevent accidents and injury to health arising out of,
linked with or occurring in the course of employment.”8 Also pursuant to this MOU, NEB
employees are trained and appointed as HRDC safety officers. The result isthat within the
federal realm of occupational health and safety there are two categories of safety officers:

. NEB safety officerswho carry out HRDC occupational and safety inspections and
other duties at pipeline field sites; and

. HRDC staff safety officerswho retain responsibility for health and safety issuesand
incidents at Pipeco’s head office.

For Pipeco, with or without the MOU in place, in addition to the provisions of the CLC,
the provisions of the National Energy Board Act® and regulations® also come into play.
Pursuant to section 48 of the NEB Act, the NEB may order acompany to take measures that

g Supranote 1, s217.1.

8 Bill C-45, An Act to amend the Criminal Code (criminal liability of organizations), 2nd Sess, 37th Parl,

2002, cl 3 (assented to 7 November 2003), SC 2003, ¢ 21. The most significant of the Westray

Amendments was the addition of section 217.1 to the Criminal Code, which states, “ Everyone who

undertakes, or has the authority, to direct how another person does work or performs atask isunder a

legal duty to take reasonable steps to prevent bodily harm to that person, or any other person, arising

from that work or task.”

Memor andumof Under standing between Human Resour ces Devel opment Canada and National Energy

Board Respecting the Application and Enforcement of Canada Labour Code, Part |1 inthe Federal Oil

and Gas Sector (Ottawa: National Energy Board Actsand Regulations, 2000) at 1, online: <http://www.

o nk()al:()j-one.gc.ca/clf-nsj /rpblctn/ctsndrgltn/mmrndmndrstndng/hmnrsredvl pmntend2000-eng. pdf> [MOU].
Ibid.

8 RSC 1985, ¢ N-7 [NEB Act].

& National Energy Board Onshore Pipeline Regulations, 1999 SOR/99-294 [Onshore Pipeline
Regulations].
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the Board considers necessary “for the safety and security of apipeline.”® For example, the
Onshore Pipeline Regul ations are the regul ations pursuant to the NEB Act which apply with
respect to the design, construction, operation, and abandonment of pipelines.?’

Pursuant to the Onshore Pipeline Regulations, the NEB has a broad range of powers,
including requirements to develop a “ Safety Program,” which provides that “[a] company
shall develop, implement and maintain a safety management program that anticipates,
prevents, manages and mitigates potentially dangerous conditions and exposure to those
conditions during all activities relating to construction, operation, maintenance, and
emergency activities.”®

Section 49 of the NEB Act provides for the appointment of inspection officers and sets
forth their dutiesin ensuring the safety and security of pipelines, the company’ s employees,
and the public.®® Theresult isthat NEB staff may be both inspection officers pursuant to the
NEB Act and safety officers pursuant to the CLC.

In summary, even before Pipeco encounters any potential conflict between provincial
health and safety laws and federal health and safety laws under the CLC, Pipeco must ensure
compliance with all of its health and safety obligations under federal laws.

A. PiPECO CONSTRUCTION

It is in the construction area where Pipeco fully encounters the collision between
provincial and federal health and safety laws.

Interestingly, section 123(1) of the CLC statesthat, “this Part appliesto and in respect of
employment (a) on or in connection with the operation of any federal work, undertaking or
business.”* Thereisno referenceto construction in this section. Neverthel ess, the statement
in Canadian Employment Law that “[g]enerally, safety in construction is governed by
provincial regulation,”® is an oversimplification. Pipeco, as afederally-regul ated pipeline,
itsfederally-regul ated undertakings and employees never cease to be governed by the CLC.
But the collision between the federal and provincial health and safety regimes occurs head
oninthe construction situation because construction contractorsand their subcontractorsare
rarely federally regulated entities, and never cease to be governed by the provincial health
and safety laws.

The Onshore Pipeline Regulations provides that during the construction of a pipeline, a
company shall develop aconstruction safety manual which must be submitted to the Board.*
Inamajor construction project by Pipeco, pursuant to which it constructed a pipeline across
British Columbia, Alberta, and Saskatchewan, Pipeco prepared aconstruction saf ety manual
in accordance with the Onshor e Pipeline Regulations. This manual prepared by Pipeco was

8 Supra note 84, s 48(1.1).

& Supra note 85.

e Ibid, s47.

8 NEB Act, supra note 84, s 49.

0 Supra note 5.

oL Canadian Employment Law, supra note 59 at 23-2.
92 Supra note 85, s 20(1).
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comprehensive, jurisdictionally neutral, required compliance by all contractors and their
employees, and required that all contractors comply with all “applicable regulations.” The
safety manual wasvery comprehensive, endeavoring to achievethepurposeof al potentially
applicable regulations. For example, the manual provided for the designation of a prime
contractor to accept responsibility for the coordination of construction health and safety
regimes even though the CLC, and not all provincia jurisdictions have paralel legislation
in this regard.

On this same Pipeco construction project, health and safety officials in two of the three
provinces where this project was carried out declined to provide inspection, thereby
presumably declining jurisdiction, but ironically one of the provinces not providing
inspection did requirefromitshead officethat specific health and safety requirementsbe met
for weld safety guards.

The practical answer to the question of whether federal or provincial health and safety
laws apply in a specific circumstance isto look within the project as awhole to the specific
party (owner, contractor, or employee) impacted to determine under whose jurisdiction that
party is subject. In addition, in projects where such jurisdictional collision may occur, it is
necessary to plan for health and safety based on the best rules and procedures to prevent
incidents and injury.

B. INCIDENT REPORTING

One important aspect in this jurisdictional collision is incident reporting. Pipeco, as a
federally-regulated entity, is required pursuant to Part XV of the Canada Regulations to
immediately report, by telephoneor telex, occupational health and safety incidentsof various
enunciated categories of seriousness set forth in the Canada Regulations.** Pipeco also has
reporting obligations pursuant to the Onshore Pipeline Regulations, but these reporting
obligations are broader and not specific to occupational health and safety.® In additiontothe
above referenced reporting requirements, there are also reporting requirements under the
Canadian Transportation Accident Investigation and Safety Board Act® and the
Transportation Safety Board Regulations.®

There is no complete consistency between the definitions of a reportable incident or a
serious injury under the CLC and the TSB Regulations, athough both are federa
jurisdictional regimes. For example, the TSB Regulations define a “serious injury” as an
injury “likely to require admission to a hospital,”¥” whereas the Canada Regul ations define
aseriousinjury by enunciating various conditions, for example, fracture of amajor bone, or
third degree burns.®® In short, an incident under one regulation may not necessarily be
reportable under another regulation.

o3 Supra note 6.

o4 Supra note 85, s 52.

9 SC 1989, ¢ 3.

% SOR/92-446 [ TSB Regulations].
7 Ibid, s 2.

o8 Supra note 6.
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Practically, this reporting dilemmais resolved by the fact that the TSB Regulations tend
to be broader and more encompassing, and by the fact that reporting only to the
Transportation Safety Board is required, with transparency and cross communication
between all three of thesefederal regulatory authorities being in place. Accordingly, areport
tothe Transportation Boardiseffectively areport to all threefederal agencies. Pipecowould
not, in normal circumstances, ever provide a report to provincial health and safety
representatives.

C. THE PRACTICAL SOLUTION

In circumstances where the federal and provincial health and safety jurisdictions collide,
such asin construction projects, thereisno perfect answer to compliance. In practice, Pipeco
has used the following guidelines to best ensure an effective health and safety program:

. cooperate and maintain an open communication with all regulators potentially
having jurisdiction in the circumstance; and

. establish through project construction safety manuals and otherwise, standards
which seek to achieve compliance with the stated purpose of all potentially
governing regulations, and also to achieve the highest standards.

X. POTENTIAL RESOLUTIONS

Itisclear that thereisno definiteanswer tojurisdictional questionsregarding occupational
health and safety. However, there are some potential resolutionsto thisdifficult conundrum:

(1) Parliament could legislate that provincial occupational health and safety laws will
apply over al types of projects. An example of legislation where Parliament
decreed that provincial laws wereto apply in the face of federal legislation can be
found at section 88 of the Indian Act, first enacted in 1951, as follows:

Subject to the terms of any treaty and any other Act of Parliament, all laws of general
application fromtime to time in force in any province are applicable to and in respect
of Indians in the province, except to the extent that those laws are inconsistent with this
Act or the First Nations Fiscal Management Act, or with any order, rule, regulation or
law of aband made under those Acts, and except to the extent that those provincial laws
make provision for any matter for which provision is made by or under those Acts®

If Parliament elected to make asimilar law with respect to occupational health and
safety, so that provincial occupational health and safety laws would apply except
to the extent that those provincial laws directly conflict with federal legislation
(other than specific federal occupational health and saf ety legislation), thegrey area
that currently exists with respect to jurisdictional issueswould become more black
and white.

9 RSC 1985, ¢ I-5, s 88 [emphasis added].
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)

3

(4)

Owners could apply to the court for a declaration that one particular occupational
health and safety regime applies as was done in the Northwest Territories case.'®
Although this solution has practical appeal, there are some pitfalls.

First, this solution may have succeeded because the Northwest Territoriesisnot a
province and different constitutional principles apply to territorial law than to the
provinces.’® The conclusion reached in the Northwest Territories decision would
not necessarily apply in Alberta.

Second, under Albertalaw, acorporation would find it difficult to acquire standing
to have the matter heard before a court, especially for the purposes of obtaining a
declaration on the application of health and safety laws. Typically, Alberta courts
donot interferein the conduct of partiesunlessthereisan underlying disputewhich
initiates the litigation process. Under section 26 of the Alberta Judicature Act, the
“Lieutenant Governor in Council may refer to the Court of Appeal for hearing or
consideration any matter the Lieutenant Governor in Council thinksfit to refer.” 1%
The Alberta government could theoretically refer a matter to court to acquire a
declaration asto what occupational health and safety laws apply to a given project
at the outset of the project. However, on aone-off basis, this solution would not be
practical or likely to occur.

The parties themselves could come to an understanding regarding the application
of occupational health and safety legislation on aproject aswasdonein EllisDon.'®
In that case, at the outset of the project, the Greater Toronto Airport Authority and
the Ontario Ministry of Labour came to a mutual agreement that Ontario
occupational health and safety lawswould apply. While this solution has merit, the
Ontario Court of Appeal, in analyzing what jurisdiction would apply in that case,
clearly demonstrated that it was not bound by the agreement between the parties.

Whilethe Ontario Court of Appeal ultimately followed the agreement, the Court’s
decision was only reached after it had conducted a thorough anaysis of the
jurisdictional issues. Faced with asimilar situation, acourt could just aseasily side
against an agreement made between parties as to the jurisdiction of occupational
health and safety law that would apply to a project. This could lead to serious
conseguencesif the parties had not been complying with the jurisdiction ultimately
found by the court.

Finally, and currently the only clear option available, isto live with an uncertain
system and understand the consequences of having both federal and provincial
regulatory regimes apply to asingle project. To best mitigate the risks associated
with thisreality, acompany should follow thelead of Pipeco and attempt to comply
with both regimes to the extent that compliance is required.

100
101
102
103

Supra note 76.
Ibid at para12.
RSA 2000, ¢ J-2, s 26(1).
Supra note 36.
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APPENDIX A
ISYOUR ENTITY FEDERALLY REGULATED?
Federal jurisdiction to regulate employment over an entity can be granted:

(1) when the employment relates to awork, undertaking or business within the realm
of federal jurisdiction; or

(2) wherethe employment is“integral” to afederal undertaking.

Thework (aphysical thing), undertaking (an arrangement under which physical thingsare
used), or businessitself must be aninterprovincial work or undertaking. Exampleswould be
interprovincial or international oil and gas pipelines and additions to existing pipeline
systems, international and designated interprovincial power lines, and frontier lands and
offshore areas not covered by provincial/federal management agreements.

Federal jurisdiction may also arise because the business is “integral” to a core federal
work or undertaking.

|SYOUR PROJECT OR DIVISION FEDERALLY REGULATED?

Even though abusiness entity may befederally regulated, aproject that it undertakes may
be provincially regulated. For example:

(1) Canadian Pacific, a federally-regulated entity, found that its Empress Hotel in
Victoria was a provincial undertaking because it was not exclusive to railway
passengers; and

(2) Canadian National, although federally regulated, had agravel pit used exclusively
to provide ballast for the railway. The gravel pit was found to be provincially
regulated becauseit lacked an overall degree of functional integration and common
management.

Even though abusiness entity may be provincially regulated, adivision of that entity may
be federally regulated. For example:

(1) For Northern Telecom, a provincialy-regulated business, a division of its
workforce dealing with the installation of products for Bell Canada, a federally-
regul ated entity, wasfound to also be federally regulated for the purposes of labour
relations.

In the following casesthe local projects were found to be federally regulated in the same
manner as the entity itself:

(1) For Westcoast, afederally-regulated entity, which built local expansions, thelocal
works were federally regulated.
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(2) For Dome Petroleum, a federally-regulated entity, its underground storage tanks
were considered integral and essential and were federally regulated.

DOESTHE REGULATION OF THE PROJECT
CHANGE THE REGULATION OF THE ENTITY?

(1) For both Montcalm and EllisDon, the federal nature of the airport projects they
were working on did not change the fact that they were provincially regulated.

DECISION TREE
ASSESSING WHICH OCCUPATIONAL HEALTH AND SAFETY REGIME APPLIES
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