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THE PROBLEMATIC REVIVAL OF MURDER UNDER
SECTION 229(C) oF THE CRIMINAL CODE

KENT ROACH

This article examines the increased use of the
murder offence under s. 229(c) of the Criminal Code.
It outlines how the objective foresight of death arm of
S. 229(c) was struck down by the Supreme Court of
Canada in R. v. Martineau, but still has not been
repealed by Parliament. Three unfortunate cases are
examined wheretrial judges erred by leaving the jury
a copy of s. 229(c) with its unconstitutional objective
arm present. The article examines the pre-Charter
jurisprudence on s. 229(c) and suggests that the
requirement that the accused have an unlawful object
that is distinct fromthe actions that led to the death of
the victim is still an important reguirement. It then
focuses on the second and most important mens rea
requirement of s. 229(c), namely the requirement that
the accused know that death was likely to occur. This
fault requirement is examined and contrasted with
recklessness and objective foresight of death, both of
which are not constitutionally sufficient for a murder
conviction. It is argued that some recent cases have
treated accidental deaths during the pursuit of an
unlawful object as murder under s. 229(c) and that
such a result violates s. 7 of the Charter, including
principles of fundamental justice that accidental
deaths not be punished as murder and that
unintentional harms not be punished as severely as
intentional harms.

Cet article examine le plus grand recours de
I’ accusation de meurtre en vertu del’ article 229(c) du
Code criminel. Il énonce de quelle maniére la Cour
supréme du Canada a cassé, avec la prévoyance
objective de mort, I'article 229(c) dans R. c.
Martineau; cet article n’a cependant toujours pas été
révoqué par le Parlement. Trois mal heureuses causes
sont examinées ou les juges de premiére instance ont
fait une erreur en donnant au jury une copie de
I'article 229(c) avec ses dispositions non
constitutionnelles. L’ article examinela jurisprudence
datant d’avant la Charte relative a I' article 229(c) et
laisse entendre que |’ exigence pour |’accusé d avoir
un objet illégal distinct des actions qui ont menéa la
mort de la victime demeure une exigence importante.
L’article passe ensuite a la deuxiéme exigence de
I"article 229(c) et celle qui est la plus importante, a
savoir I'intention coupable, ¢’ est-a-direl’ exigenceque
I’accusé savait que la mort était probable. Cette
exigence en matiére de faute est étudiée et mise en
opposition avec I'insouciance et la prévoyance
objective de mort qui, sur le plan constitutionnel, sont
insuffisantes pour unecondamnation pour meurtre. On
a fait valoir dans certaines causes récentes ont traité
la mort accidentelle pendant la poursuite d’ un objet
illégal comme éant un meurtre en vertu de
I"article 229(c) et que cela enfreint I'article 7 de la
Chartre, incluant lesprincipesfondamentaux dejustice
gu’ unemort accidentelle ne peut pasfairel’ objet dela
méme peinequ’ un meurtre et ledommageinvolontaire
ne peut pas faire I'objet de la méme peine que le
dommage intentionnel.
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|. INTRODUCTION

In the aftermath of the fundamental reformsto the law of murder in Martineau, s. 229(c)
of the Criminal Code appeared to be a dead letter.? The Court in Martineau made clear that
the reference in s. 229(c) to murder liability on the basis that the accused “ ought to know”
that the pursuit of an unlawful object would cause death violated the constitutional ly required
mens rea of knowledge of the likelihood of death for murder. Moreover, it could not be
justified as areasonable limit on the accused’ srights under ss. 7 and 11(d) of the Canadian
Charter of Rights and Freedoms? In the wake of this ruling, s. 229(c) was frequently
forgotten in the classroom, annotated criminal codes, and handbooks of jury instructions.

Recent jurisprudence, including the use of s. 229(c) in prosecutions arising from the
killing of Jane Crebain aboxing day shootout on Toronto’s Y onge Street and for accidental

R. v. Martineau, [1990] 2 S.C.R. 633 [Martineau]. In that case, the Court declared the constructive
murder provision in the Criminal Code, R.S.C. 1985, c. C-46, s. 230(1), to be of no force and effect
becauseit did not requirethe constitutionally required mensrea of subjectiveknowledge of death. Three
years earlier, the Court struck down s. 230(4) of the Criminal Code on the basis that it did not even
ensure that there was objective foresight of death before a person was convicted for a killing with a
firearm during the commission of a serious crime such asrobbery: R. v. Vaillancourt, [1987] 2 S.C.R.

636 [Vaillancourt].
Criminal Code, ibid., s. 229(c).

Part | of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11

[Charter].
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deathsarising from a Toronto arson, however, suggeststhat s. 229(c) is making acomeback.
Therevival of s. 229(c) raises many troubling questions. The most important of these issues
are whether the increased use of s. 229(c) is resulting in a de facto form of reckless,
negligent, or even constructive murder and whether the section, even without its objective
arm, can be applied in a constitutional manner.

The Supreme Court will eventually haveto addressaCharter issuethat it did not squarely
confront in Martineau; namely whether it is constitutional to impose the stigmaand penalty
of amurder conviction on a person who did not intend to kill or even harm any particular
person, but who pursued an unlawful objective with subjective knowledge that some person
might die as a result. Although the Court has rejected the idea defended in dissent by
L'Heureux-Dubé and Sopinka JJ. that objective foresight of death should be a
constitutionally sufficient form of fault for murder,* it has not yet clearly addressed whether
recklessness in the form of subjective advertence to the risk or possibility of death as
opposed to knowledge of the probability of deathisaconstitutionally sufficient form of fault
for murder. The question for Canadian courts will not be whether reckless or negligent
murder congtitutes good policy,® but whether departures can be justified from the
congtitutional requirement that a person should only be branded and punished asamurderer
if he or she has subjective knowledge of the likelihood of death. In addressing these
guestions, the Court will also have to consider the wide gulf between alaw of murder that
requires subjective knowledge of death and alaw of manslaughter that covers an array of
killings ranging from subjectively reckless killings to killings where an unlawful act is
committed with objective foreseeability of non-trivial bodily harm.®

The most sympathetic casesunder s. 229(c) should not arisefromthekilling of Ms. Creba
or other caseswhere the accused intended to kill or seriously harm another person, but killed
someone else. The transferred intent provisions of s. 229(b) already recognize the intuitive
sense that an intentional murderer should not benefit from such mistakes. At the same time,
courts seem curiously reluctant to apply s. 229(b) in such situations even whilethey breathe
lifeinto the far more problematic s. 229(c).

The most problematic cases under s. 229(c) are those where someone dies in an
unexpected and indeed accidental manner whilethe accused pursuesaninherently dangerous
unlawful object. Aswill be seen, there is atemptation in the new case law to conclude that
the inherently dangerous nature of the unlawful object means that the accused must have

Negligent murder was recognized by the House of Lordsin the oft-criticized case of Director of Public

Prosecutions v. Smith (1960), [1961] 1 A.C. 290 (H.L.) [Smith], but this decision was not followed in

either Canada or Australia and it was subseguently changed by legislative amendment in the United

Kingdom: see Criminal Justice Act 1967 (U.K.), 1967, c. 80, s. 8. In New Zealand, the outcry against

Smith led to legislative repeal of the objective arm with respect to unlawful object murder: see Crimes

Act 1961 (N.Z.), 1961/43, s. 167(d).

5 The Law Reform Commission of Canada rejected an offence of reckless murder on the basis that “[&]
recklesskiller is onewho gambles with hisvictim'slife” and concluded that, while culpable, thisform
of fault should not be associated with intentional killings: Law Reform Commission of CanadaHomicide
(Working Paper 33) (Ottawa: Minister of Supply and Services Canada, 1984) at 53. The Law
Commission of England and Wales has, however, more recently advocated a form of reckless murder
in the form of awareness of arisk that the victim would die: U.K., The Law Commission, Murder,
Manslaughter and Infanticide (Project 6 of the Ninth Programme of Law Reform: Homicide, Law Com
No 304) (London: The Stationery Office, 2006), online: The Law Commission <http://www.lawcom.
gov.uk/docs/Ic304.pdf>.

6 R. v. Creighton, [1993] 3 S.C.R. 3 [Creighton].
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known that someone would die. Such reasoning, however, strains foundational distinctions
between subjective and objective fault. It al so discounts the requirement under s. 229(c) and
under Martineau that a murderer must have guilty knowledge of alikelihood of death and
that this knowledge should exist at thetime that death is caused to the victim. It opensup the
disturbing possibility that peoplewill be convicted of murder for accidental deathsthat occur
during the pursuit of an unlawful object. In other words, it opens up the possibility of murder
convictions for constructive homicides that should otherwise be treated as manslaughters.

There are anumber of other important but subsidiary issuesthat arise from the revival of
S. 229(c). Oneisthat the extensive and complex pre-Charter jurisprudence on that provision
has to be dusted off and re-evaluated in light of new constitutional norms. Much of this
jurisprudencerevolved around thethorny requirement in s. 229(c) for an unlawful object that
is distinct from the actions that killed the victim.” Before the Charter, this requirement was
used as ameans to restrain the use of negligent murder under s. 229(c), something that has
always been deeply problematic. Now that the objective arm of s. 229(c) has been struck
down, there is a danger that courts will downplay the requirement for a distinct unlawful
purpose.® Neverthel ess, therequirement of adistinct unlawful purpose should be maintained.
Itisclearly required by the language of s. 229(c) and it is hecessary to ensure that s. 229(c)
does not eclipse the other forms of murder in s. 229.

Much of the pre-Charter s. 229(c) jurisprudence focused on the unlawful object
requirement. There is a danger that this mens rea requirement will be emphasized over the
second mensrea requirement that the accused know that hisor her actionsarelikely to cause
death. It will be suggested that some recent cases have glossed over this second mensrea
requirement eventhoughit isclearly required by thetext of s. 229(c), and it isrequired under
Martineau to ensure that s. 229(c) satisfies the constitutional mens rea requirement of
subjective knowledge of the likelihood of death. More precision is required in articulating
this second critical mens rea requirement. The revived jurisprudence under s. 229(c) also
raises the issue of whether convicting someone for an accidental death that occurs in the
pursuit of an unlawful object initself violatesthe principles of fundamental justice protected
in s. 7 of the Charter, including the principle that unintentional harms not be punished as
severely at intentional harms.

1. SECTION 229(C) IN ITSLEGISLATIVE CONTEXT
AND ASREVISED BY MARTINEAU

Any discussion of s. 229(c) should take place in the larger context of the murder
provisions of s. 229 of the Criminal Code. Section 229 provides:

Culpable homicide is murder

(a) where the person who causes the death of a human being

R.v. Vasil, [1981] 1 S.C.R. 469 [Vasil]; R. v. DeWolfe (1977), 13 O.R. (2d) 302 (C.A.) [DeWolfe]; R.
v. Tennant (1975), 23 C.C.C. (2d) 80 (Ont. C.A.) [Tennant].
R.v.JSR, 2008 ONCA 544, 237 C.C.C. (3d) 305 [J.SR].
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(i) meansto cause his death, or

(if) means to cause him bodily harm that he knows is likely to cause his death, and is reckless
whether death ensues or not;

(b) where aperson, meaning to cause death to ahuman being or meaning to cause him bodily harm that
he knowsislikely to cause his death, and being reckless whether death ensues or not, by accident
or mistake causes death to another human being, notwithstanding that he does not mean to cause
death or bodily harm to that human being; or

(© where a person, for an unlawful object, does anything that he knows or ought to know islikely to
cause death, and thereby causes death to a human being, notwithstanding that he desires to effect
his object without causing death or bodily harm to any human bei ng.9

When read in the context of the entire provision, s. 229(c) must be distinguished from cases
under s. 229(a) where the accused means to cause death or bodily harm to a specific victim
knowing that it islikely to cause death. Whereas s. 229(a) refersto a specific victim by the
reference to “his death” and causing “him” bodily harm, s. 229(c) only refers to causing
death to “ahuman being.” The wider range of potential victims contemplated in s. 229(c) is
underlined by the reference that the accused may be guilty under that section even though
“he desiresto effect his object without causing death or bodily harm to any human being.” *°

L eaving aside constitutional considerations, s. 229(c) must beinterpreted in amanner that
recognizes its independent force, but that does not eclipse the other murder offences. For
example, if the unlawful object requirement isinterpreted too broadly thereis a danger that
s. 229(c) will apply in cases where the accused has assaulted a particular victim meaning to
cause that victim death or bodily harm. These scenarios should be covered by s. 229(a). On
the other hand, s. 229(c) should not be interpreted so narrowly that it only applies in
transferred intent cases that should be caught under s. 229(b) because the accused kills the
victim by accident or mistake whileintending to kill another person. On its face and without
referenceto Charter considerations, s. 229(c) expands murder beyond theintentional killing
or infliction of bodily harm cases targeted by s. 229(a) and the transferred intent cases
captured under s. 229(b) to include killings during the pursuit of unlawful objects of a
broader range of victims.* The question, however, ishow far does s. 229(c) expand murder,
and what precisely is required to sustain a murder conviction under that section?

I11. THE PRE-CHARTER JURISPRUDENCE ON SECTION 229(C)

A significant and complex jurisprudence devel oped under s. 229(c) before the Charter,
but that jurisprudence, like s. 229(c), has faded from view in recent years. The pre-Charter
jurisprudence must now be revisited, albeit in light of the new constitutional standards for
murder.

20 Criminal Code, supra note 1, s. 229.
Ibid.
1 R. v. Nygaard, [1989] 2 S.C.R. 1074 at 1086 [Nygaard].
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A. THE UNLAWFUL OBJECT REQUIREMENT

The leading case on the unlawful object requirement in s. 229(c) was Vasil,"? where the
Supreme Court held that the unlawful object must be “clearly distinct from the immediate
object of the dangerous (unlawful) act.” This requirement addresses the danger that if
S. 229(c) is interpreted too broadly it could eclipse the other murder provisions and in
particular s. 229(a). In addition, the Court held that the unlawful object must be “conduct
which, if prosecuted fully, would amount to a serious crime, that is an indictable offence
requiring mensrea.”*® This responded to basic legality concerns.

The unlawful object requirement was also fleshed out in two important decisions by the
Ontario Court of Appeal that unfortunately do not sit easily together. In Tennant,™ the
Ontario Court of Appeal held that the requirement for a further unlawful object could be
satisfied in a case where the unlawful object was part of the overall course of conduct that
led to an assault on the victim and the victim's death. The Court of Appeal expressed the
concern that it would be a*“ startling result” not intended by Parliament if “one who does an
act causing death in order to achieve an unlawful purpose necessarily involving the causing
of bodily harm to another, is outside the subsection, whereas one whose objective does not
necessarily entail the causing of bodily harm, and hence less culpable, may fall withinit.”*
A year later, however, the Ontario Court of Appeal in DeWolfe warned that Tennant should
be seen as a* high-water” mark in s. 229(c) and not a “point of departure” lest there be an
“overflowing [of] itsbanks” that would make murder “ of almost every unlawful homicide.”*®
In the result, the Court of Appeal held that pointing afirearm was not a sufficiently distinct
unlawful object to the shooting of the victim to constitute an unlawful object.

Aswill be seen, courts have been tempted to be even more flexibl e about the requirement
of adistinct unlawful object onceit is accepted that s. 229(c) will now require the Crown to
prove, at aminimum, that the accused knew that death was likely to result from his or her
actions.”” Nevertheless, the requirement of a further unlawful object should be retained if

12 Supra note 7 at 500.

13 Ibid.
14 Supranote 7.
s Ibid. at 94.

16 DeWolfe, supra note 7 at 308.

17 J.SR,, supranote 8; Don Stuart, Canadian Criminal Law: A Treatise, 5th ed. (Scarborough: Thomson
Carswell, 2007) at 210: Professor Stuart has observed that “[a]ny resort to s. 229(c) will also
unfortunately return the law of murder to former common law complexities of trying to identify an
unlawful objective distinct from the immediate object accompanying the act of killing.” Similarly the
editors of aleading book of jury instructions caution that

DeWolfe establishesthetest of determining whether the accused did “ asingle act or asingle series

of actswith but one single purpose”’ as opposed to, presumably, several discrete acts, committed,

ultimately, for the purpose of obtaining an unlawful object. Whether the test can be applied

without engaging in a “metaphysical examination to uncover further unlawful objects,” which

DeWolfe specifically warns againgt, is arguable.
(Gerry A. Ferguson, Michael R. Dambrot & Elizabeth A. Bennett, Canadian Criminal Jury Instructions,
4thed., Ioose)leaf (Vancouver: The Continuing Legal Education Society of British Columbia, 2006) vol.
2 at 6.48-18.

| agree that the requirement of further unlawful objectsin DeWolfe and Vasil adds complexity to

thelaw andisunfortunateto an alternative of abolition of s. 229(c). Nevertheless, if s. 229(c) isretained,
the argument presented here will be that the requirement must be retained. For examples of the
complexity in determining whether thereis an unlawful object that is distinct from the actsthat lead to
thevictim'sdeath, seethedivided Court of Appeal decisionsinR. v. O’ Connor (1989), 76 Sask. R. 130
(C.A.)[O'Connor] and R. v. Ryan (1989), 76 Nfld. & P.E.I.R. 26 (Nfld. C.A.) [Ryan]. Inthebizarre case
of O’ Connor, amgjority held that there was no further unlawful object when afriend of the victim shot
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only to ensurethat s. 229(c) does not eclipse ss. 229(a) and (b), which both require proof that
the accused either meant to cause death or bodily harm to a particular person knowing that
the harm is likely to cause death. Apart from constitutional considerations, courts have an
obligationtointerpret s. 229(c) in light of the other murder provisionsin that section, and the
requirement of proof of a distinct unlawful object is a critical difference between murder
under s. 229(c) and murder under ss. 229(a) and (b).

B. KNOWLEDGE OF THE LIKELIHOOD OF DEATH AND ACCIDENTAL DEATHS

The pre-Charter jurisprudence unfortunately does not directly address what is required
by the knowledge of the likelihood of death requirement in s. 229(c) and itsrelation to the
statement that the provision can apply even though the accused desired to effect hisunlawful
object “without causing death or bodily harm to any human being.”*® This omission is
understandabl e given that before Martineau, the prosecutor did not haveto establish that the
accused knew that death was likely to occur, but could rely on the objective arm of the
section and an argument that the accused ought to have known that his or her actions were
likely to cause death. Care must be taken in relying on the pre-Charter jurisprudence,
because much of it relies on the objective arm of s. 229(c), which was struck down in
Martineau.™

Before Vasil, the leading Supreme Court of Canadacase on s. 229(c) was Hughes.” That
case involved whether a predecessor to s. 229(c) applied when a person waskilled during a
struggle in an armed robbery. Chief Justice Duff indicated that it was not necessary

that thejury should have found that the acts of the defendants were such asthey knew or should have known
were likely to cause the very acts to be done or the precise situation to arise which in fact resulted in the
homicide, or to cause the death of the person who waskilled, but that it would sufficeif the jury had found
that the accused did an act which they knew or should have known would be likely to induce the doing of
anything or to bring about any situation likely to cause the death of some person — the person killed or any
other person.21

The Court added that it was possible that the accused would be guilty because he ought to
have known that afatal struggle would result from his pursuit of the unlawful object of an
armed robbery. Any use of Hughes today will have to account for its reliance on the
unconstitutional objective arm of s. 229(c).

It would, however, be wrong to dismiss the relevance of Hughes as a precedent today. In
that case, the Court placed some important limits on s. 229(c) to ensure that it would not
apply to accidental deaths. In a neglected passage, it held that “[i]f the pistol went off
accidentally ... it could hardly be said as matter of law to be an act of violence done by the

thevictimin prisonin an apparent and ill-conceived plan to help the victim escape from prison. In Ryan,
amajority held that the accused’ s act of confronting her abusive spouse with a knife when attempting
to retrieve her car keys was not an unlawful object distinct from her acts of stabbing her spouse.

18 Criminal Code, supra note 1, s. 229(c).

1 Supranote 1.

2 R. v. Hughes, [1942] S.C.R. 517 [Hughes].

2 Ibid. at 522, citing R. v. Graves (1913), 47 S.C.R. 568 at 583 [Graves].
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accused ‘in furtherance of or in the course of’ the crime of robbery.”? In the case of such
accidental deathsin the pursuit of an unlawful object, the appropriate disposition would be
manslaughter. Hughes speaks to a long-standing recognition of the injustice of punishing
someone for murder for an accidental death. It will be suggested below that this proposition
should be recognized as aprinciple of fundamental justice under s. 7 of the Charter and that
neglect of the principle also violates the principle of fundamental justice that unintentional
harms not be punished as severely as intentional harms.

IV. THE CONSTITUTIONALLY REQUIRED MENS REA FOR M URDER:
KNOWLEDGE OF THE LIKELIHOOD OF DEATH

In Martineau, the Supreme Court held that the stigmaand penalty of amurder conviction
required, as a minimum under s. 7 of the Charter, proof of subjective knowledge of the
likelihood of death. Chief Justice Lamer explained:

Therational eunderlying the principl ethat subjectiveforesight of deathisrequired beforeapersonislabelled
and punished asamurderer islinked to the moregeneral principlethat criminal liability for aparticular result
is not justified except where the actor possesses a culpable mental state in respect of that result.... Inmy
view, in afree and democratic society that values the autonomy and free will of the individual, the stigma
and punishment attaching to the most serious of crimes, murder, should be reserved for those who choose
tointentionally cause death or who chooseto inflict bodily harm that they know islikely to cause death. The
essential role of requiring subjective foresight of death in the context of murder is to maintain a
proportionality between the stigma and punishment attached to a murder conviction and the moral
blameworthiness of the offender.®

It is clear from the italicized passage above that the constitutionally required mens rea for
murder is knowledge of the likelihood of death as opposed to recklessness, whichisalower
form of subjective mens rea only requiring advertence to the risk or possibility of death.*
The Court, however, did not definewith precision what knowledge of thelikelihood of death
actually means. Aswill be seen, thefailure of the Court to addressthis question issignificant
in determining the meaning of s. 229(c), which also now requires knowledge of the
likelihood of death.

2 Hughes, ibid. at 523. The Court was also concerned about distinguishing murder from manslaughter in

the earlier case of Graveswhen it quashed amurder conviction and ordered anew trial becausethetrial
judge had left the jury with the impression that it “may have convicted of murder without at all
considering whether the conduct of the accused was such that it was probable that it would cause the
deceased to act in amanner likely to result in some person being killed”: Graves, ibid. at 589.

z Martineau, supra note 1 at 645-46 [emphasis added)].

2“ The difference between knowledge and recklessness in the context of murder was explained in R. v.
Cooper, [1993] 1 S.C.R. 146 at 154-55 [Cooper], in which the Court stated that the reference to
recklessnessin s. 229(g)(ii) of the Criminal Code

can be considered an afterthought since to secure a conviction under this section it must be

established that the accused had theintent to cause such grievous bodily harm that he knew it was

likely to cause death. One who causes bodily harm that he knowsislikely to cause death must, in

those circumstances, have a deliberate disregard for the fatal consequences which are known to

be likely to occur. That isto say he must, of necessity, be reckless whether death ensues or not.
See also Nygaard, supra note 11 at 1088. For further arguments that the reference to recklessnessin s.
229(a)(ii) isredundant and potentially confusing, see Gary T. Trotter, “ Instructing Jurieson Murder and
Intent” (2005) 24 C.R. (6th) 178.
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A. |SRECKLESS M URDER CONSTITUTIONAL?

Courtsin both Australiaand New Zealand have refused, when interpreting their versions
of s. 229(c), to require that the accused have knowledge of the probability of death as
opposed to subjective awareness of or advertence to asignificant risk of death.® The result
is the recognition of an offence of reckless murder in both countries. The distinct question
in the Canadian context, however, is whether the recognition of reckless murder would be
consistent with a constitutionally required mens rea for murder that was defined in
Martineau with explicit reference to knowledge of the likelihood of death.® The Ontario
Court of Appeal inaseriesof caseshasheldthat itisan error to instruct thejury with respect
to the “chance” or “danger” of death under s. 229(a)(ii) as opposed to the likelihood of
death.?” The same approach should apply under s. 229(c) both because of its explicit
reference to knowledge of the likelihood of death and the similar constitutional mens rea
requirement in Martineau.

Inmy view, Canadian courts should not recognizerecklessmurder asaconstitutional form
of murder. Although recklessness is an important and common form of subjective fault, it
does not ensure that the accused is morally blameworthy enough to bear the special stigma
and penalty of amurder conviction. A murderer isaperson who deliberately and knowingly
takes another’ slife. Although knowledge does not require that the accused know for certain
that a person will die, it does require knowledge of the probability of death. A person who
isrecklessonly advertsto therisk or possibility of death. Although thisadvertenceisaform
of subjective culpability, it falls short of the idea that a person has contemptuously and
deliberately taken or disregarded another’s life.

The constitutionally required mens rea for murder should take into account the critical
difference between a murder conviction, which results in mandatory and automatic life
imprisonment, and a manslaughter conviction, which in the absence of a mandatory
minimum sentence, such as that which applies to killings with a firearm, results in the
exercise of sentencing discretion. As Gibbs C.J. of the Australian High Court reasoned,
admittedly in dissent, references to the likelihood of death refer to probabilities as opposed

= Boughey v. R.,[1986] HCA 29, 161 C.L.R. 10, Mason, Wilson, and Deane JJ. [Boughey]. Note that two
judgesin dissent would have interpreted the provision to require that death be more probabl e than not.
In New Zealand, the reference to likely death has been interpreted to include areal or substantial risk
of death even in cases where death is not probable: R. v. Piri, [1987] 1 N.Z.L.R. 66 (C.A.) [Piri]. See
also Timoti v. R, [2005] NZSC 37, [2006] 1 N.Z.L.R. 323 at para. 14 [Timoti], recognizing that an
unlawful object murder “[u]sualy...will involvelessmoral blameworthiness’ than intentional murder.
The Supreme Court has recently reformul ated the mensrea of war crimes and crimes against humanity
toincludenot only knowledge or wilful blindnessof the circumstancesbut also the recklessnessimplicit
intaking “therisk that they are part of the attack” : Mugesera v. Canada, 2005 SCC 40, [2005] 2 S.C.R.
100 at para176. Note that the Court in this case did not purport to overrule R. v. Finta, [1994] 1 S.C.R.
701, whichrestricted themensreato either knowledge or wilful blindnessof therelevant circumstances.
As| have argued elsewhere:
Although recklessness is a subjective form of fault that requires proof that the accused adverted
to the prohibited risk, it is a lower and lesser form of fault than knowledge or even wilful
blindness, which was previously thelowest constitutionally required fault element for war crimes.
Knowledge remains the minimal fault requirement under section 7 of the Charter with respect to
murder and attempted murder.
(Kent Roach, Criminal Law, 4th ed. (Toronto: Irwin Law, 2009) at 68.)
z R. v. Czibulka (2004), 189 C.C.C. (3d) 199 at paras. 62-70 (Ont. C.A.) [Czibulka]; R. v. Patterson
(2006), 79 O.R. (3d) 257 at paras. 34-48 (C.A.) [Patterson]. Seeaso R. v. Dempsey, 2002 BCCA 320,
165 C.C.C. (3d) 440 at paras. 27-30, also rejecting reckless murder. See generally Trotter, supra note
24,

26
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to possihilities. “If ‘likely’ ... were regarded as meaning ‘possible’, that provision would
have avery drastic operation, since it would treat as murder a cul pable homicide caused by
any unlawful act which the offender knew would possibly cause death. A death in those
circumstances might understandably be regarded as manslaughter, but it would be draconian
to call it murder.”?

Although the majority approachesin both Australiaand New Zealand refuse to interpret
referencesto likely death asrequiring probable death, and as such open up the possibility of
recklessforms of murder, they a so recognize that some chances or risks of death will betoo
remoteto merit the stigmaand penalty of amurder conviction.? Inmy view, it will beclearer
for the jury to be directed in terms of probabilities than with respect to some undefined
references to risks that are too remote or are not significant enough to merit a murder
conviction.* Themajority approachesin Australiaand New Zealand criticizethe probability
approach as imposing unrealistic demands for mathematical certainty, but a probability
requirement ismuch clearer and easier to understand than the recognition of some undefined
or difficult to define margin of risk that is too remote to merit a murder conviction.

B. THE SIGNIFICANCE OF MARTINEAU FOR SECTION 229(C)

Although Martineau involved s. 230(a) of the Criminal Code, Lamer C.J.C., with the
concurrence of four other judges, addressed the constitutionality of s. 229(c) by briefly
concluding that because

subjective foresight of death must be proven beyond areasonable doubt before a conviction for murder can be
sustained, and asaresult, it isobviousthe part of s. 212(c) [now s. 229(c)] of the Code allowing for aconviction
upon proof that the accused ought to have known that death was likely to result violates ss. 7 and 11(d) of the
Charter.... Although it would be open to savethat part of s. 212(c) under s. 1 of the Charter, it seemsto methat
theattempt would fail for thereasons| have givenin respect of theattempt to similarly saves. 213 of the Code®

The Court concluded in Martineau that the objective arm of s. 230(a) of the Criminal Codein
deterring the infliction of bodily harm during the commission of offences could be more
proportionately achieved through conviction of offences other than murder.

If the past isany indication, s. 1 of the Charter isnot likely to play an important role in any
subsequent congtitutional challengeto s. 229(c) of the Criminal Code. Onefactor isthe Court’s
long-standing reluctance to accept any s. 1 justification for aviolation of as. 7 right.* The other

= Boughey, supra note 25 at para. 4.

» Piri, supra note 25 at 84. For example, McMullin J. in the leading New Zealand case interprets the
reference to likely death as being “areal or substantial risk. It need not be more probable than not but
it should be more than a bare possibility.” For support for the Piri position see Isabel Grant, Dorothy
Chunn & Christine Boyle, The Law of Homicide, looseleaf (Scarborough: Carswell, 1994) at 4-45-46.

%0 The Ontario Court of Appeal has cautioned about thedangers of trying to definethelikelihood of death,
but it also held that the trial judge’ s attempts to do so were not areversible error in large part because
of the emphasis that had been placed on the requirement of likely probabilities as opposed to
recklessness and risks: R. v. Edelenbos (2004), 71 O.R. (3d) 698 at paras. 20-24 (C.A.).

8 Martineau, supra note 1 at 648-49.

82 Re B.C. Motor Vehicle Act, [1985] 2 S.C.R. 486; R. v. Ruzic, 2001 SCC 24, [2001] 1 S.C.R. 687. For
my criticisms of thisapproach for ignoring therole of s. 1, thedialogic character of the Charter, and for
diminishing the scope of the s. 7 right, see Kent Roach, “Common Law Bills of Rights as Dialogue
Between Courts and Legislatures’ (2005) 55 U.T.L.J. 733.
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factor is the Court’s willingness to conclude in Martineau that Parliament’s legitimate crime
control objectives could be achieved more proportionately and without punishing people for
murder who do not have fault that is commensurate to the stigma and penalty for our most
serious offence.

For about a decade after the Court’s felony murder decisions, prosecutors appeared to be
unwilling to risk a successful Charter challenge by charging s. 229(c).*® At the same time,
Parliament refused to amend s. 229(c) to remove the “ ought to know” arm that amgjority of the
Supreme Court of Canadain Martineau strongly suggested was an unjustified violation of ss. 7
and 11(d) of the Charter because it substituted objective foresight of death for the
condtitutionally required mensrea of subjectiveforesight of desth. Aswill be seen, Parliament’s
neglect of s. 229(c) contributed to some unnecessary mischief,

V. THREE EMBARRASSING MISTAKES. THE CONSEQUENCES
OF LEAVING SECTION 229 (C) ASWRITTEN TO THE JURY

Inreported decisionsfrom three provinces, murder convictionshave been overturned and new
trials ordered because the trid judge allowed the jury to read the text of s. 229(c). These are
embarrassing mistakes that do little credit for the administration of justice. Leaving aside the
question of whether juries should be allowed to have and possibly interpret copies of the
complex text of the Criminal Code, the problem in these three cases is that Parliament has il
not amended s. 229(c) to remove the objective arm found to be uncongtitutiona in Martineau
almost 20 years ago. Parliament deserves criticism for not cleaning up the Criminal Code, but
thetria judges and lawyersin these cases a so deserve criticism for failing to edit s. 229(c) asit
has been amended by Martineau.

Inthe mid-1990s, s. 229(c) was eft to thejury in thetria of two youths who were aleged to
have assaulted the victim and left him to drown in shallow water. Thetrial judge twice read the
jury the provisions of s. 229(c) “asit appearsin the Crimina Code.”* He also paraphrased the
provision for the jury twice, once including and once omitting the “ought to have known”
phrase.® Thetrial judge corrected the referenceto ought to have known at an earlier point in the
trial, but not in the closing address to the jury two weeks later.* Although it found the Crown’s
argument that therewas no miscarriage of justicein thiscase“ attractive becausetherewasample
evidence in this case upon which a properly instructed jury could have found either or both
accused guilty of murder,”¥ the British Columbia Court of Appeal reluctantly held that the
murder convictions must be quashed because it wasimpossible to know whether thejury relied
on the objective arm. Thus, a complex case involving accomplice liability and pathology
evidence had to beretried because of acombination of Parliament’ sand thetrial judge sfailures
to act on the true state of the law with respect to s. 229(c).

33 Grant, Chunn & Boyle, supra note 29 at 4-52.

o R.v. D.AH. (1997), 120 C.C.C. (3d) 533 at para. 43 (B.C.C.A.).

% Ibid. at para. 44.

% Ibid. at para. 42. Similar but lessfrequent errorswere madein referenceto the objectivearmof s. 21(2),
which isalso inconsistent with the constitutionally required mens rea for murder.

s Ibid. at para48.
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In Salt,® the Ontario Court of Appeal found that the trial judge, in a case where the Crown
theory wasbased on akilling during akidnapping and forcible confinement, had erred by leaving
the jury with an unedited copy of s. 229(c). Like the British Columbia Court of Apped before
it, the Ontario Court of Appeal held that theleaving of the unedited version of s. 229(c) wasfatal
with the Court stressing the danger that thejury over two daysof deliberationwould focusonthe
unedited wording of s. 229(c).* A new trial wasonly avoided in Salt because the Crown and the
accused agreed to amand aughter conviction that woul d seethe accused (who had already served
over six years imprisonment) being sentenced to eight years imprisonment for mandaughter.

The third case, Winmill,*® came from New Brunswick and involved another situation where
the judge | eft the jury with acopy of s. 229(c) asit appearsin the Criminal Code. The casewas
factually complex and involved two separate charges of first degree murder arising fromtangled
family affairsand allegationsthat one of thevictimswaskilled because hewas co-operating with
the police. The Court of Appesl, relying on the two above cases, held that the leaving of an
unedited and uncorrected copy of s. 229(c) wasafatal error requiring anew murder trial. Justice
Richard cited Martineau for the proposition that “[s]ince ligbility for murder must be based on
asubjectivemensres, it followsthat words‘ ought to have known’ in s. 229(c), which import an
objective mensrea, are of no force or effect.”*

Asin the other cases, the New Brunswick Court of Appeal found that it was impossible to
exclude the possibility that the jury might have relied on s. 229(c) as written. This conclusion
wasreached even though the judge had not specifically instructed thejury on the section and had
[eft the jury with other irrelevant homicide provisions, such asinfanticide. A new trial wasalso
ordered even though the jury returned a mandaughter verdict in relation to the victim who was
alleged by the Crown to have been killed whil e the accused was pursuing the unlawful object of
intimidating him to no longer co-operate with the police.

Winmill is consistent with the idea that s. 229(c) is making a comeback because the New
Brunswick Court of Appeal ruled that the trial judge had erred in not instructing the jury that s.
229(c) was a possible basis for a murder verdict on the evidence, which involved taking the
victim to a makeshift grave in awooded area for the unlawful object of intimidating him from
testifying in an upcoming court case in circumstances where the accused may have known that
“it was likely he would be killed.”* Although Ms. Charlene Winmill was only convicted of
mand aughter, she will face the possibility of amurder conviction under s. 229(c) on her retrial.
If thejury is given copies of the Criminal Code at this new trial, they should be properly edited
to remove the unconstitutional objective arm. The more interesting issue, however, is whether
theuse of s. 229(c) will blur thecritical distinction between murder and mand aughter especially
if it is accepted by the new jury that Winmill did not have the requisite intent under s. 229(a) to
kill or harm the intended victim.

% R.v. Salt, 2007 ONCA 263, 223 0.A.C. 37 [Salt]. For an earlier Ontario casewhereit was conceded that
thetrial judge erred by instructing the jury on the objective arm of s. 229(c), see R. v. Ménard, [1998]
2S.C.R. 109.

% Salt, ibid. at paras. 17-19.

40 R. v. Winmill, 2008 NBCA 88, 338 N.B.R. (2d) 328 [Winmill].

4 Ibid. at para. 48.

4 Ibid. at para. 59.



REVIVIAL OF SECTION 229(C) OF THE CRIMINAL CODE 687

VI. THE REVIVAL OF SECTION 229(C)

The New Brunswick Court of Appeal’s 2008 decisionin Winmill ispart of agrowing revival
of s. 229(c). The Ontario courts have been the most active in this regard with the Ontario Court
of Appesal deciding several important cases affirming the continuing role of s. 229(c) minusits
objective arm™ and courtsin other provinces are also making increased resort to the section.

A. R.Vv.MEILER

Thereviva of s. 229(c) can be traced to the 1999 decision of the Ontario Court of Appeal in
Meiler.* In that case, the accused formed the intent and the unlawful objective to kill his
estranged wife' s lover, and to that end entered a backyard barbecue with a cocked and |oaded
shotgun. There was a dispute about the evidence, but on the version most favourable to the
accused, he wastackled from behind and went flying into another guest who stood between him
and hisintended victim, and the gun unintentionally discharged killing the guest.®® The accused
was convicted of murder under s. 229(c), and his conviction was upheld on appedl.

The Court of Appeal first outlined thebroad actusreus of the section, which requiresaperson
to do anything that causes death to a human being. The act that causes death need not be
unlawful and the actusreusrequirement that the act cause death wasinterpreted asrequiring the
same causation test that is required under s. 222(5).* Associate Chief Justice O’ Connor then
succinctly described the first mens rea requirement of s. 229(c) as an unlawful object that is“a
different object than the assault upon the deceased that givesriseto the chargeunder s. 229(c).”
Consgtent with Vasil, the unlawful object would in itself have to be an indictable offence
requiring mens rea. This case properly affirms the importance of the distinct unlawful object
requirement. On the facts, the accused’s object of killing his wife's lover satisfied this
requirement, and the Court specifically regjected the idea that the section required “an intent or
object to assault or kill the deceased ... if such an object or purpose is present, the case will
amost invariably come within either s. 229(a)(i) or (ii) and it would be unnecessary to consider
S. 229(c) asabasisfor liahility. Section 229(c) applies notwithstanding that the offender may not
wish to cause injury or death to any one.” ®® This conclusion demonstrates a proper approach to
statutory interpretation that attempts to attribute distinct meanings to each form of murder
contemplated under s. 229.

The Court of Appeal then went on to describe the second mens rea requirement of s. 229(c)
as“subjective foresight of death by the offender.”* Associate Chief Justice O’ Connor rejected
theideathat the sectionrequired “ that an offender foreseethe precise situation or al of the events
that result in the death. It is sufficient if the offender has the subjective foresight that the acts
donefor the unlawful object arelikely to cause death and those acts are sufficiently linked to the

J.SR,, supra note 8.

R. v. Meiler (1999), 136 C.C.C. (3d) 11 (Ont. C.A.) [Meiler].

Ibid. at paras. 17-18.

Ibid. at para. 4. Justice O’ Connor described the actus reus requirement as when the offender “does
anything ... and thereby causes the death of a human being” (ibid.). The language of the section does
not requirethat the act of the offender beitself unlawful, although becauseit causes death it will almost
inevitably be a dangerous act and will usually be unlawful. See also Vasil, supra note 7 at 482.

it Meiler, ibid. at para. 48.

8 Ibid. at para. 51.

e Ibid. at para. 53.

56588
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death to have caused the death within the meaning of the section.”* On the facts of the case, it
was sufficient that the accused knew someonewould dieasaresult of hisentry into the backyard
with a cocked and loaded shotgun. It was not necessary that the accused know that the death
would be caused by the perhaps unforeseen circumstance of someone tackling him from behind
and the gun accidentally discharging and killing a bystander.

The Court of Appedl rejected the argument that thisreading of s. 229(c) expanded the offence
of murder beyond its legitimate purview when it stated:

Themora blameworthiness of an offender who does certain actsfor an unlawful object knowing that those acts
arelikely to cause death to someone other than the subject of the unlawful object is no less serious because the
offender does not foresee the very situation or the precise circumstances that ultimately lead to that deeth. It
seems to me that the moral blameworthiness at which s. 229(c) is directed results from the decision of an
offender to pursue the unlawful object notwithstanding he knows that his acts in doing so will likely cause a
death and those same actsdo in fact cause adeath. Aninterpretation requiring subjective foresight of the precise
manner in which the death is caused would, in my view, unduly restrict the gpplication of the secti on3t

The Court of Appeal then went on to note that the Supreme Court, in a 1942 decision in
Hughes, had accepted an earlier statement by the Court in 1913 that a predecessor to s. 229(c)
would apply in“any situationlikely to cause the death of some person— the personkilled or any
other person.”*2 The reliance on these pre-Charter cases, however, raises sometroubling issues.
The 1942 case of Hughes involved a struggle during an armed robbery. The Supreme Court
relied on the objective arm which, of course, isno longer congtitutionally valid.* Moreover, and
asdiscussed above, the Court indicated that mand aughter as opposed to murder should apply if
the jury accepted or had a reasonable doubt that the gun went off accidentally.> This latter
statement is unfortunately not discussed in Meiler even though it would be relevant on the
version of the facts of the case that are most favourable to the accused and suggest that the gun
may have discharged accidentally after Mr. Meller was tackled from behind.

In acritica case comment, Professor R.J. Delide observed that a result of Meiler, “[i]f the
accused ispursuing an unlawful object, and doesanything that resultsin death to someone, even
though the actual cause of death isaccidental heisguilty of murder. Thisseemsperiloudly close
to the former constructive murder category in s. 230 struck downin R. v. Vaillancourt and R. v.

50 Ibid. at para. 58.

5t Ibid. at para. 61.

52 Ibid. at para. 62, citing Graves, supra note 21 at 583, as adopted in Hughes, supra note 20 at 522.

s Hughes, ibid. The Court stated:

I think the act of Yoshyuki in attempting to disarm Hughes and the ensuing struggle were so
clearly the natural and ordinary consequences of Hughes' conduct that the jury might well, as
reasonable men, have inferred that Hughes ought to have anticipated some such occurrence and
the probable involuntary discharge of the pistol as a natural incident of the occurrence; it would
then be for them to say whether the conditions of clause (d) of section 259 when read with
subsection (2) of section 252, were fulfilled. The learned trial judge did not put this to the jury
explicitly, but possibly it is within the scope of hislanguage.

54 Ibid. at 523. The Court concluded: “If the pistol went off accidentally, in the sense mentioned above,
it could hardly be said as matter of law to be an act of violence done by the accused ‘in furtherance of
orinthecourseof’ thecrimeof robbery.” The Court a so seemed concerned about punishing theaccused
for murder in the 1913 case of Graves, when it quashed a conviction because the trial judge had not
made clear that the jury must conclude that the death was a probable consequence of the accused's
actions of assaulting a person who had aloaded gun.
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Martineau.”* Following in the vein of Professor Delid€e scriticisms, the facts of Meiler are not
all that different than the facts of Vaillancourt, in which the Supreme Court invalidated the most
notorious form of constructive murder for committing arobbery with afirearm on the basis that
the Criminal Codedid not even require proof of objectiveforesight of desth and could beapplied
to accidental killings.® Indeed, s. 229(c) would in some respects be even broader than s. 230
becauseit would apply to any unlawful object that constituted amensrea offence punishable by
indictment whereas the constructive murder provision only applied to specifically listed serious
crimes.

Even leaving aside the danger that s. 229(c) could cover killings that would previously have
been constructive murder, there is an equal danger that the section could apply to killings that
would normally be unlawful act mandaughters. The Ontario Court of Appeal in Meiler did not
confront thefact that the Supreme Court, in the 1942 case of Hughes, expressed theview that the
predecessor of s. 229(c) should not apply if agun discharged accidentally during arobbery . It
is difficult to distinguish such a scenario from what occurred in Meiler at least if the accused's
testimony is accepted. In both cases, the accused had unlawful objects (killing hiswife's lover
inMeiler and robbery in Hughes), but in both casesit seemswrong and disproportionate that an
accidental discharge of a firearm should result in a murder conviction. Of course, the matter
would be different if the jury had concluded that Meiler had deliberately shot the victim who
stood between him and his intended victim. On such a scenario, however, it is difficult to
understand why s. 229(a) or perhaps s. 229(b) should not apply.

But there is a possible rejoinder to the critique of Meiler asareviva of constructive murder
or a conversion of accidental unlawful act mandaughter into murder. Although the unlawful
object requirement of s. 229(c) may not be al that different from the requirement of the
commission of an underlying offence in s. 230 or the requirement for an unlawful act under s.
222(5)(a), s. 229(c) after Martineau and asinterpreted in Meiler requiresthe Crown to provethat
the accused subjectively knew that hisor her actionswere likely to cause degth. In other words,
the second mensrea requirement of s. 229(c), the requirement that the accused know that adeath
islikely to occur in the pursuit of an unlawful object, isthe critical doctrinal distinction and one
that is necessary to protect s. 229(c) from a Charter challenge. Before too much weight is
accorded to this distinction, however, it isimportant to have a deeper understanding of what it
meansto conclude that an accused knew that someonewaslikely to die under s. 229(c) and how
that form of guilty knowledge may differ from the guilty knowledge required under ss. 229(a)
and (b), both of which require that the accused either intend to cause the death of particular
victims or intend to cause them bodily harm knowing that they are likely to die.

The actual meaning of subjective knowledge of death is surprisingly underdevel oped given
its foundational and congtitutional statusin our law of murder. Even on the facts of Meiler, the
precise meaning of this critical requirement is unclear. It could easily be satisfied if the jury
accepted thetestimony of two witnesseswho testified that they saw the accused shoot thevictim

= R.J. Délisle, “Unlawful Object Murder is Alive and Well” (1999) 25 C.R. (5th) 179 at 180 [footnotes
omitted)].

56 Vaillancourt, supra note 1.

57 Meiler, supra note 44.
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who was between the accused and his intended victim.®® On the other hand, the meaning of
subjective knowledge of the likelihood of death would be much more flexible, broad, and less
demandingif thejury accepted the accused’ stestimony that the gun accidentally discharged after
he was tackled from behind.>

The precise meaning of subjective knowledge of the likelihood of death is also particularly
important in casesunlike Meiler wherethereisnointended murder victim and an accused smply
pursues a dangerous and unlawful object. These are the most difficult cases, and they raise the
guestion of the precisemeaning of subjectiveforesight of death, thelimitsof murder liability, and
the respective roles of murder and mandaughter in punishing unlawful homicides.

B. SUBJECTIVE FORESIGHT OF DEATH IN SECTION 229(C):
WHAT DOESIT REALLY REQUIRE?

Thedanger of maintaining theform of subjectivefault, whileundermining much of itscontent
is well illustrated in two Ontario cases that arose from the same spectacular six dlarm fire in
Toronto that was set by arson. The badly burned body of one of the people involved in setting
the fire was eventually discovered on the premises. The owners of the burned building were
prosecuted for murder for his death aswere some of his other accomplicesin the arson. In both
cases, the Crown relied on s. 229(c).

C. THE TORONTO ARSON CASES

In Magno,® the Ontario Court of Appeal held that apreliminary inquiry judge had erredin not
committing an accused for trial under s. 229(c). The judge at the preliminary hearing had held
that there was no evidence of subjectiveintent to justify acommittal onthe murder offence. The
Ontario Court of Appeal reversed with Gillese JA. stating that whiletheinquiry under s. 229(c)

isultimately asubjective one ... [tlhe fact that areasonable person would have foreseen the likelihood of death
makes available the inference that the appellants, as reasonabl e persons, would have foreseen the likelihood of
death. By failing to consider the possibility that thisinferencewas avail able, the preliminary inquiry judgefailed
to consider the inference favourable to the Crown and considered only the inference that favoured the
appellants61

8 Ibid. at paras. 15-16. The testimony of these two witnesses is summarized as follows:
Patti Skrinjaric testified that she was in the backyard when she heard a crash. She ran down the
side of the house towards the roadway. The appellant was charging towards her with something
in hishand and knocked her into the hedge. She looked towards the gate and saw the appellant in
one motion raise his arm and a gun shot went off. Immediately after, she saw her husband on the
ground wrestling with the appellant. Vlad Skrinjaric testified that he was aso in the backyard
when he heard aloud bang coming from the direction of the front of the house. He followed his
wife who ran down the side of the house towards the road and on reaching the driveway he saw
the appellant heading towards her. The appellant ran by Patti Skrinjaric and shoved her into the
hedge. AsVlad Skrinjaric ran towards the appellant, he saw a blue flame by the appellant’ s side.
Hethen jumped on the appellant, wrestled him to the ground and in the ensuing struggle took the
gun away from him. The appellant got up and ran away.

% Ibid. at paras. 17-18.

€0 R. v. Magno (2006), 210 C.C.C. (3d) 500 (Ont. C.A.), leave to appeal to S.C.C. refused, 31545 (7

December 2006) [Magno].
& Ibid. at paras. 18-19.
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This line of reasoning, if applied at trial, could tempt triers of fact to jump from the issue of
whether areasonable person would haveforeseen thelikelihood of death to aconclusion that the
accused actually did have such foresight.®? Although such reasoning from what a reasonable
person would have recognized is not impermissible, it runstherisk of blurring the fundamental
distinctions between subjective and objective fault.® Thisis aparticular danger in cases where
the accused is doing something, such as arson, that the trier of fact would never do.

Magno opens up the real possibility that accidental desths in the pursuit of blameworthy
unlawful objectswill be characterized asmurdersunder s. 229(c). It goesbeyond Meiler because
in Meiler the accused had at least formed an intent to kill a person and, in pursuing that intent,
unexpectedly and accidentally killed another. In Magno, it is readily accepted that none of the
participantsintended to kill or harm any person. To be sure, this does not render them innocent,
and they would likely be guilty of mandaughter for the dangerous pursuit of an unlawful object
that resulted in death. The conclusion that they can be convicted of murder for an accidenta
death, however, istroubling. Aswill besuggested, it arguably violatesaprincipleof fundamental
justice that a person should not be punished as a murderer for accidental deaths.

Inanother case, Roks, arising fromthe samedeadly arsonin Toronto, Epstein J. of the Ontario
Superior Court in ajudge alone trial held that a participant to the arson was guilty of murder
under s. 229(c). Justice Epstein held that, in light of Meiler, “if neither the precise situation nor
the specificindividua harmed need beforeseesable, thefact that theindividual ultimately harmed
isaparticipant as opposed to an innocent bystander should not be relevant to a determination of
culpability.”® Therewasno doubt that the accused “did not intend to cause harm or death to any
individual. In fact, during the planning process, the co-conspirators took precautions.”®
Nevertheless, “[t]hese precautions do not, however, rebut the subjective foresight of harm
requirement. On the contrary, they can be considered to support it; had there been no awareness
that the planwasdangerous, it islesslikely that precautionswoul d have been taken.”®® Thejudge
then noted the circumstances of the arson and concluded:

Under these circumstances, thelikelihood of harm or death wasclearly foreseeable. Whether the person harmed
would be the one to set the fire, a resident of an adjacent building, or a firefighter called to the scene, is
irrelevant for the purposes of s. 229(c). As aready noted above, Meiler clearly supports the proposition that
neither the precise situation nor the specific individua harmed need be foreseeable. It is sufficient to prove
subjective forseeability of harmto anyone. A normal or reasonable person would have foreseen thislikelihood
of harm.

| am therefore satisfied beyond a reasonable doubt that the mens rea requirements of s. 229(c) are met in this
case: Roksknowingly conspired and assisted in the unlawful object of arson for the purpose of insurance fraud;

Ferguson, Dambrot & Bennett, supra note 17 at 6.48-11. This danger is also present in model jury
instructions that urge jurors “ as a matter of common sense to draw an inference that a sane and sober
person knows the natural and probable consequences of his or her voluntary actions’ (ibid.). The jury
instructionissomewhat mitigated by areferencethat thejury isnot required to draw such inferencesand
should consider all the circumstances of the case including what the accused said and did.
&3 R. v. Buzzanga (1979), 25 O.R. (2d) 705 (C.A.); Pappajohn v. R., [1980] 2 S.C.R. 120.
64 R. v. Roks (2007), 74 W.C.B. (2d) 318 at para. 253 (Ont. Sup. Ct. J.) [Roks].
22 Ibid. at para. 258.

Ibid.
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| am also satisfied that he possessed subjective knowledge that harm or death was alikely outcome of thefire.
Anthony Jarcevic died as aresult of the fi re®

In this passage, the group of foreseeable victims is defined very broadly to include fellow
perpetrators of the crime, residents adjacent to the building, and even firefighters who might
subsequently battle the blaze. This comes closeto defining the group of potential victims asthe
world at large. It even raises the question of whether the accused would have been found guilty
for adeath of a person, such as a homeless person, secretly living in the building who was not
known or even knowable to the accused. Such a scenario underlines the danger of extending
s. 229(c) into the realm of unlawful act mandaughter.

Another danger in Roks is the dippage that occursin the judgment between the requirement
under both s. 229(c) and Martineau that the accused must know that death islikely to occur and
the less onerous fault requirement of recklessness or subjective advertence to the possibility of
death. For example, the tria judge found that the accused “did not mean to hurt anyone, Roks
risked human life for money. This risk materialized and greed and incompetence ended in
tragedy.”® The concept of risk is more associated with negligence or recklessnessin theform of
subjective advertence to the risk or possibility of the prohibited act occurring as opposed to
knowledge of the likelihood or probakbilities of the prohibited act occurring.®

Knowledge of therisk of harmisanother way of describing recklessnessto the possibility of
death. In contrast, the congtitutionally required mens rea for murder is knowledge of the
probability of death. The Supreme Court in both Nygaard™ and Cooper™ has stressed that the
reference to recklessnessin s. 229(a)(ii) is a redundant afterthought, and the Ontario Court of
Appeal haslikewisestressed that referencesto therisk or chance of death are not sufficient under
s. 229(a)(ii)." If referencesto risks or chances are not sufficient under s. 229(a)(ii), they should
not be sufficient under s. 229(c) both because of the requirement in s. 229(c) of subjective
knowledge of the likelihood of desath and the similar congtitutiona requirement in Martineau.
Therequirement of knowledge of thelikelihood or probahility of desth asopposed to advertence
to the risk or possibility of death is of critical importance in s. 229(c). Both the statute and the
congtitutional requirementsof Martineau demand proof of the higher knowledgerequirement and
courts should be careful to ensure that the mens rea for s. 229(c) is not downgraded to
recklessness or subjective awareness of therisk or possibility of death.

In addition to the above problems with respect to the broad and indeterminate definition of
potential victimsand the use of risk language associated with recklessness, Roks also strainsthe
distinctions between objective and subjective fault. In this judge alone trid, the judge, as was
indeed contemplated by the Court of Appeal’ srelated decisionin Magno, moved rather quickly
from the common sense proposition that areasonabl e person would and should haverecognized

& Ibid. at paras. 263-64 [emphasis added].

&8 Ibid. at para. 270 [emphasis added].

& Ibid. at para. 269 (the trial judge also concluded that “ death was foreseeable and that Roks foresaw its
likelihood and proceeded despite an awareness of thisrisk™). Although this passage makes appropriate
reference to the likelihood of death, the force of this reference is undermined by the reference to
“awareness of thisrisk,” which suggests subjective advertence to something less than alikelihood or
probability of death.

o Supra note 11.

n Supra note 24.

2 Czbulka, supra note 27 at paras. 62-70; Patterson, supra note 27 at paras. 34-48.
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foreseeability of death when pursuing dangerous unlawful objects to a conclusion that the
accused in fact did foresee such harm even though he had no intent “to hurt anyone.”” The
conclusion that Mr. Roks had subjective foresight of death is not satisfying becauseiit relies so
heavily on the notion that the accused would have the insights that a reasonable person would
have in the circumstances. The reasonable person, of course, would never commit an arson
during the dead of the night.

Roksisamuch more problematic decision than Meiler where the accused at |east intended to
kill someone. It seems disproportionate to impose the stigma and punishment of a murderer on
a person who had no intent to harm anyone and who may only have been recklessin the form
of adverting to the risk or possibility that alarge group of people might possibly die asaresult
of the conduct of the unlawful object. It also offends the principle of fundamental justice that
those who cause harm intentionally should be punished more severely than those who cause
harm unintentionally.” Roks demonstrates how s. 229(c) can be expanded into territory that
should be reserved for mandaughter.

D. AN UNNECESSARY USE OF SECTION 229(C) IN MANITOBA

A similar expansive approach to what constitutes subjective foresight of death can be found
in Coté, a 2007 trial from Manitoba.™ The case involved a convenience store robber who fired
five shots at and fatally wounded a store owner who had retdiated to the robbery attempt with
a baseball bat. In the absence of self-defence or provocation claims (both of which were
rejected), it might have been thought that this case should have proceeded under s. 229(a) onthe
basisthat the accused intended to harm the owner knowing that his shotswould likely causethe
owner’s death. Nevertheless, the murder charge in this judge alone trial was brought under s.
229(c). This case suggests that prosecutors may now be more willing to use s. 229(c). This
strategy is not without dangers, especialy in cases such as Coté where other more direct
strategies are available. One danger for both prosecutors and judges at preliminary inquiriesis
that the congtitutionality of s. 229(c) minus its objective arm has yet to be resolved. Another
danger isthat jurisprudence surrounding proof of adistinct unlawful object aswell asthe precise
meaning of knowledge that acts are likely to cause death are complex and thus error prone. In
cases like Roks, no other murder charge other than s. 229(c) may be possible, but prudent
prosecutors should avoid acontentious s. 229(c) chargeif they have evidence to support amore
graightforward use of either ss. 229(a) or (b).

Coté follows the trend in the Toronto arson cases discussed above because the judge related
the accused’ smensrea under s. 229(c) to hisactionsin robbing a storewith aloaded weapon as
opposed to his more immediate actions in firing multiple shots at the victim. Justice Keyser
dtated that

[i]t matters not that Coté wished to effect his object without causing death or bodily harm to anyone.... [T]he
very fact of bringing a loaded weapon to rob a store is real evidence that C6té had to have had subjective
foresight of the likelihood of death or grievous bodily harm if he used the weapon during the robbery, or even

s Roks, supra note 64 at para. 270.
™ Creighton, supra note 6. See Part VI1.C, below.
R v.COté 2007 MBQB 36, 211 Man. R. (2d) 312 [Cotd].
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if it accidentally discharged. Further, he ended up firing four shotsat Y ue, at least two of which connected with
Yue'shead.”™

To be sure, a focus on the unlawful objective is necessary to satisfy one of the mens rea
requirements of s. 229(c). In making such determinations, courts should apply the leading
decision of Vasil discussed above. Nevertheless, proof of pursuit of an unlawful object that is
distinct from theimmediate object of thedangerousact isonly oneof two mensrea requirements
ins. 229(c).

The second mens rea requirement under s. 229(c) is proof of knowledge of death. Itisby far
themoreimportant of thetwo mensrea reguirementsbecause Martineau affirmsthat knowledge
of the likelihood of death is condtitutionally required. The focus in C6té on the unlawful and
dangerous object of robbery comes periloudy closeto the old constructiveliability theory based
on the commission of arobbery with agun. Thisisespecialy the caseif, following the Ontario
Court of Appea in Magno, one places considerable reliance on the idea that one can infer
subjective intent from the existence of reasonable foresight of death.

A broad and abstract approach to what congtitutes subjective foresight of death also runsthe
risk of blurring distinctions between recklessness towards the risk or possibility of death and
knowledge of the likelihood or probability of death. Thisis especialy the caseif thevictimis,
asin Roks, only one of alarge group of peoplewho are exposed to therisk or danger that follows
from the pursuit of a dangerous unlawful object.

Finally, courts should not forget that the second mens rea requirement of knowledge of the
likelihood of death should be determined at the time of the commission of the actus reus of
causing death. Theissue should not be whether areasonable person or even the accused should
or would have recognized the risk of a death when they embarked on their unlawful object.
Rather, thefocus should be on whether the accused subjectively knew that therewasalikelihood
of death at the time that death was caused while committing unlawful objects such as robberies
and arsons.

E. R.v.J.SR. AK.A. THE JANE CREBA CASE

The most notable recent case of the use of s. 229(c) arose out of the shooting death of Jane
Creba, abystander who was killed when a gun battle broke out on a busy shopping section of
Yonge Street in Toronto on Boxing Day, 2005. The Crown has charged one of the young
offenders aleged to have fired shots with murder under both ss. 229(b) and (c) of the Criminal
Code.

1. COMMITTAL PROCEEDINGS

The committal for murder under these sections by the preliminary inquiry judge was quashed
on the basis that there was no evidence to support a murder charge. In July 2008, athree judge
panel of the Ontario Court of Appea composed of Doherty, Moldaver, and Watt JJ.A. alowed
the Crown’ sappeal and restored the murder charge under s. 229(c), but not under s. 229(b). Both

7 Ibid. at paras. 24-25.



REVIVIAL OF SECTION 229(C) OF THE CRIMINAL CODE 695

because of the notoriety of the case and the vast criminal law expertise of the panel in this case,
the Ontario Court of Appeal’sdecisionin J.SR”” may become an important precedent that will
encourage increased use of s. 229(c).

After a close examination of Meiler, which accepted that s. 229(c) would apply to even
accidental deathsin the pursuit of an unlawful object,” the Court of Apped in J.SR. concluded:

In the case at hand, J.S.R. intended no harm to Ms. Creba. She was not the target of his unlawful object — the
northbound shooter was. In carrying out his unlawful object, J.S.R. engaged in a dangerous act — afrenzied
shootout inwhich hefired hisgun numeroustimesinto acrowded street teeming with people. Leaving aside any
defencesthat might beavailableto him, by engaging inthe shootout, J.S.R. had to know that someone other than
the northbound shooter was likely to die.

On those facts, we are satisfied that J.S.R. comes within the parameters of s. 229(c). Manifestly, in our view, if
proved, his conduct would meet the high degree of moral blameworthiness needed to justify the stigma of a
murder conviction and the conseguences flowing from it.”

The Court of Appeal required that the accused have an unlawful object distinct from that which
led to thevictim’ s death even though it concluded that such arequirement had traditionally been
related to the need to restrict the availability of the objectivearm of s. 229(c), atheory of liability
that is no longer available after Martineau.® As suggested above, the requirement for an
independent unlawful object is necessary to ensure that s. 229(c) does not eclipse the other
murder provisionsof s. 229. Thefacts of this case did not require the Court of Appesl toresolve
thetensions between the pre-Charter precedentsof Tennant and DeWolfe. There may, however,
be a temptation to favour the less onerous approach contemplated in Tennant if the Court of
Appeal believesthat thedistinct unlawful object requirement wasmainly designedto restrainthe
oft-criticized and now unconstitutional objective arm of s. 229(c). As suggested above, this
would be unfortunate given the need to ensure that s. 229(c) does not eclipse the other murder
provisionsin s. 229.

The Court of Appeal found that acommittal on murder under s. 229(b) was not warranted. It
stressed that the accused

did nothing “ by accident or mistake” that caused or materially contributed to Ms. Creba sdeath. Onthe Crown’s
theory, J.S.R. caused Ms. Creba’ sdeath by engaging in amutua gun battle on acrowded street. That isexactly
what he set out to do. On thisview of J.S.R.’s causal responsibility, there was nothing he did “by accident or
mistake” that materially contributed to Ms. Creba' s death 8

Thisconclusion is based on arestrictive and non-purposive reading of thereferencein s. 229(b)
to the killing of another person by accident in circumstances where an accused has formed the
intent to kill or to cause bodily harm to another knowing that the harm will likely cause the

” Supra note 8.

e Ibid. at paras. 52, 59. As discussed above, there was a conflict of evidence in Meiler, but the Court of
Appeal in J.SR. seemed to accept the evidence provided by the accused in that case, which suggested
that the gun discharged accidentally after he was tackled.

I J.SR, ibid. at paras. 65-66.

& Ibid. at paras. 63-64.

81 Ibid. at para. 38.
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victim's death. The Court of Appea’ sredtrictive reading of s. 229(b) failsto recognize that the
blameworthiness of the accused in both this case and in Meiler was increased by the fact that
they had theintent to kill someone, abeit not the actual victim. In contrast, in the Toronto arson
cases of Magno and Roks, the accused did not intend to kill or even to harm any person. If the
facts alleged by the Crown in J.SR. are proven, and leaving aside the causation issue that is
raised by the fact that none of the accused's multiple shots killed Ms. Creba, this case is a
stronger case for murder than those in which the accused neither intended to kill or harm any
person while admittedly carrying out adangerous unlawful object in amanner that caused death.

2. THE CHARTER RULING

A few months &fter the Court of Appeal’s rulings, Nordheimer J. considered a Charter
challenge by the accused in J.SR. to s. 229(c).2? Noting that, in Martineau, Lamer C.J.C.
concluded that because of its stigmaand punishment, “amurder conviction must bereserved for
those who either intend to cause death or who intend to cause bodily harm that they know will
likely cause death,”® Nordheimer J. stated that “[t]aken by itsalf, this statement would appear to
require an intent for the offence of murder that is missing from s. 229(c). It isunclear, however,
whether that conclusion can befairly drawn from the case given that the Supreme Court was not
addressing the congtitutional validity of s. 229(c) asawhole.”® Thisfinding underlinesthe need
for the Supreme Court to clarify the precisesmensreathat is congtitutionally required for murder
by considering s. 229(c) on its own merits. Justice Nordheimer stressed that the Ontario Court
of Appeal in both Meiler and J.SR. had proceeded on the basis that the moral blameworthiness
of an unlawful object and subjective knowledge of the likelihood of death required under s.
229(c) would be constitutionally sufficient. In both of these cases, however, the Court of Appeal
did not provide a consideration of the full issue of constitutionality.®® Justice Nordheimer gave
considerable weight to the fact that neither the Supreme Court nor the Ontario Court of Appeal
had expressed any concerns about the congtitutional validity of s. 229(c) once the objectivearm
of the section was expunged.?® Although such deference by a trial judge is understandable,
reliance on these casesis problematic becausein none of them wasthe constitutional validity of
the remaining parts of s. 229(c) directly raised.

The constitutionality of s. 229(c) should not be resolved on prior authority. It requires careful
and fresh consideration. On the merits, Nordheimer J. upheld the constitutiond validity of s.
229(c). Nevertheless, he candidly admitted that his conclusion

isnot without its doubts. | have reached that conclusion for two main reasons. First, | see no principled reason
for not characterizing actions of an individual undertaken for an unlawful purpose, in circumstances wherethe
individual knowsthat those actionsarelikely to result in the death of aperson, asmurder. If aperson undertakes
a dangerous and unlawful act knowing that someone is likely to be killed, | do not see any reason why that

e R.v. J.SR, [2008] O.J. No. 4162 (Sup. Ct. J.) (QL) [J.SR. Sup. Ct.].

& Martineau, supra note 1 at 646. See al'so Creighton, supra note 6 at 54, McLachlin J.: “ Just asit would
offend fundamental justice to punish a person who did not intend to kill for murder, so it would equally
offend common notions of justice to acquit a person who has killed another of manslaughter and find
him guilty instead of aggravated assault on the ground that death, as opposed to harm, was not
foreseeable.”

ot J.SR. Sup. Ct., supra note 82 at para. 13.

& Ibid. at paras. 17-18.

8 Ibid. at para. 29.
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conduct should not attract the stigmaof the offence of murder even though the person does not wish anyoneto
be killed. The degree of moral blameworthiness that attaches to a direct plan to kill and that which attaches to
an unlawful plan wheredeath ismorelikely than not to occur, even if desth isnot desired, isnot so different that
congtituting the latter along with the former as murder should offend any principle of fundamentd justice. The
following example ... captures the essential point:

For practica purposes we can make no distinction between a man who shoots another through the head,
expresdy meaning to kill him ... and aman who, intending for some object of hisown, to stop the passage
of arailway train, contrives an explosion of gunpowder or dynamite under the engine, hoping indeed that
death may not be caused, but determined to effect his purpose whether it is so caused or not.&

Thisquote, however, istaken from statements by the Imperial Commissionerswho prepared
a draft Code that inspired the Canadian Criminal Code® and it would be surprising if such
statements were determinative of the congtitutionality of s. 229(c). Eveninthe pre-Charter case
of Vasil,® the Supreme Court was reluctant to place too much reliance on the above quote. As
Nordheimer J. recognized, the congtitutionality of s. 229(c) even minus its objective am is a
difficult one that seems destined for more “protracted analysis that might be better undertaken
at another time and in another forum.”

VII. WHAT ISTO BE DONE ABOUT SECTION 229(C)?

The simplest solution would have been if the Court had used Martineau to strike down s.
229(c) initsentirety or if Parliament had simply repealed the section. There is no evidence that
the failure to use s. 229(c) between Martineau and its most recent revival threatened social
protection.** Caseslike Méeiler and J.SR., where the accused formed anintent to kill one person
but killed another person, could be dealt with under thetransferred intent provisionsof s. 229(b).
The scenario of aperson planting abomb on atrain or in apublic place requires more facts, but
could possibly fall under s. 229(a) in cases where there is aknown class of victims. If an intent
tokill or harm specific victimsis absent, then unlawful act mandaughter would apply and high
sentences could be given to recognize the danger of using bombs. That said, it is unlikely that
Parliament will ever repeal s. 229(c). The same Parliamentary inertia that has prevented the
formal repedl of the objective arm of s. 229(c) will likely prevent the reped of s. 229(c).

A. CLARIFYING WHAT “ SUBJECTIVE FORESIGHT OF DEATH” ACTUALLY MEANS

The Supreme Court should clarify the congtitutionally required fault element for murder. In
Martineau and its companion cases, the Court sometimes described the constitutionally required

&7 Ibid. at para. 28.

o Asreproducedin J.C. Martin, ed., Martin’ sAnnual Criminal Code, 1st ed. (Toronto: CanadaLaw Book,
1955) at 385.

8 Vasil, supra note 7 at 488-89. In that case, Lamer J. observed that the observations of the Imperial
Commissioners should not be taken as support for a broad reading of the unlawful object requirement
because “in 1878 unlawfully obstructing arailway train was very serious, was punishable by two years
at hard labour, and, if donemalicioudly (i.e. an act done mischievously, with an intention to obstruct but
without the intention of causing injury, could be malicious) was then a felony punishable by life
imprisonment” [footnotes omitted].

% J.SR. Sup. Ct., supra note 82 at para. 32. The accused was convicted of second degree murder and has
been sentenced as an adult.

o Stuart, supra note 17 at 208-11.
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mens rea of murder by the shorthand “subjective foresight of death.”® Although shorthand
phrases are convenient, they can be mideading especially when used with respect to something
asimportant asmurder. As suggested above, abetter description of the constitutionally required
fault for murder is subjective knowledge of the likelihood or probability of death. This fault
requirement is higher than subjective recklessness and the Court should explain why reckless
murder is congtitutional ly insufficient. In other words, the Court should explain why the special
stigmaand penalty of amurder conviction should be reserved for those who have knowledge of
the probability of desath as opposed to those who only advert to the possibility of death. Even if
this understanding of Martineau is confirmed and reckless murder is rgjected, the Court should
address how broad and indeterminate the potential group of victims that the accused knowsis
likely to die can become before the constitutionally required knowledge requirement is eroded
past the congtitutiond limit. Finaly, the Court should address whether it is congtitutional to
impose a murder conviction for an accidental death that occurs in the pursuit of a dangerous
unlawful object when the accused does not have the intent to harm or kill anyone.

One possible approach would be for the Court to decide that subjective foresight of death to
abroad and indeterminate group of potential victimsis not a sufficient form of fault given the
stigma and penalty of amurder conviction. If the group of potential victimsincludes everyone
that a reasonable person could foresee might be harmed, then it is not very meaningful to
concludethat the accused has murdered the person who eventually dies. Moreover, it isdifficult
to maintain that the accused knew that a wide range of victims would likely die. It is more
accurate to say that the accused knew that it was possible that such a large range of victims
would die or that the accused should have known that someonewould die. Foresight of deathto
indeterminate victims is a less meaningful and onerous fault requirement than the fault
requirement in s. 229(a) of knowledge of the likelihood of the victim’s death or even the
requirement in s. 229(b) of knowledge of the likelihood of athird party’s death. To be sure, s.
229(c) retains the form of the congtitutiona requirement of knowledge of death, and it satisfies
casual or shorthand descriptions of the fault requirement. Nevertheless, a good deal of the
substance of the fault requirement of knowledge of the likelihood of death is drained away by
the non-particularized nature of the danger and range of potentia victims. Indeed, there may be
atemptation for prosecutors to argue, and for juries to accept, that whenever firearms or other
dangerous substances are used that somebody could die. Such an approach would be closer to
recklessnesstowardstherisk or possibility of death or even objectiveforesight of the causing of
death than the congtitutionally required mens rea of knowledge of the likelihood of death.
Indeed, a focus on the dangerous nature of the unlawful objective runs a risk of imposing
constructive liability as was done under the former s. 230 of the Criminal Code and under
unlawful act mandaughter. There will be a temptation for juries and perhaps even judges to
reason back from the fact that death wasin fact caused in the pursuit of the unlawful object and
to focus on the dangerous and invidious nature of the unlawful object as opposed to the guilty
knowledge that the accused actualy possessed a the moment that death was caused. The
watering down of the congtitutionally required mensrea of knowledge of thelikelihood of death
will resultinjurisprudencethat, likethe pre-Charter jurisprudence, will be dominated by thefirst
mens rea requirement of a distinct unlawful object at the expense of the now constitutionally
required mens rea of subjective knowledge of the likelihood of death.

92 Martineau, supra note 1 at 646. See also R. v. Rodney, [1990] 2 S.C.R. 687 at 692; R. v. Sit, [1991] 3
S.C.R. 124 at 129.
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Judges should be encouraged toinstruct juriesthat, under s. 229(c), the prosecutor must prove
beyond areasonable doubt that the accused knew that someforeseeable number of peoplewould
dieasaresult of the carrying out of the unlawful object even though the accused may not have
desired for such deaths to occur. The purpose of articulating a specific range of victimswill be
toforcethetrier of fact to determinewhether the accused knew that such victimswould probably
die or whether the accused had lesser forms of fault, including reckless advertence to the
possibility of death. If the accused wasonly recklessand did not know that the group of potential
victimsof whichtheactua victimwasamember would likely die, thenthemensreafor s. 229(c)
would not be established. The text of s. 229(c) and the congtitutionally required mens rea of
knowledge of the likelihood of death require no less.

B. ACCIDENTAL DEATHS SHOULD NOT BE PUNISHED ASM URDER:
A NEW PRINCIPLE OF FUNDAMENTAL JUSTICE

The criteria for recognizing new principles of fundamenta justice are demanding. The
principle must be apreciselegal principle of long standing and it must be manageable.®® Courts
have long had grave concerns about convicting someone of murder for an accidental death that
occurs during the commission of the pursuit of an unlawful object. Such concerns about
imposing murder convictions for truly accidental desths are at least as old as the 1913 case of
Graves™ and the 1942 case of Hughes.® Thereis also aconsensus that an accidental death does
not merit the special stigma and punishment of murder. The idea that accidental deaths are not
murder is a precise and manageable legal principle that relies on judicia expertise and
experience in maintaining the vital distinction in the respective stigma and punishment for
murder and mandaughter. Courts should be able to determine what deaths are accidental and
what desths are not. As such, the principle that an accidental death does not merit a murder
conviction should be recognized as a principle of fundamental justice under s. 7 of the Charter.

The principlethat accidental desths should not betreated asmurder will not necessarily result
in the invalidation of the rest of s. 229(c), though that would probably be the smplest reform.
Rather, the new principle of fundamental justice would supplement the principle recognized in
Martineau that subjective knowledge of the likelihood of death is the congtitutionally required
mens rea for murder. This principleis aso supported by basic criminal law principles that the
culpability of anindividua for causing death should bejudged on the accused’ sfault at thetime
of the actus reus as opposed to the accused’ s pre-existing fault at large in the time before the
actus reus was committed.*

C. UNINTENTIONAL HARM SHOULD NOT BE PUNISHED AS SEVERELY
ASINTENTIONAL HARM: AN EXISTING PRINCIPLE OF FUNDAMENTAL JUSTICE

To the extent that s. 229(c) punishes unintentional and even accidental killings, it also runs
afoul of the established principle of fundamenta justice that those who cause harm

o R.v. D.B., 2008 SCC 25, [2008] 2 S.C.R. 3; Canadian Foundation for Children, Youth and the Law v.
Canada (A.G.), 2004 SCC 4, [2004] 1 S.C.R. 76; R. v. Malmo-Levine, 2003 SCC 74, [2003] 3 S.C.R.
571

o Supra note 21.

e Supra note 20.

96 See by analogy R. v. Daviault, [1994] 3 S.C.R. 63.
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unintentionally should not be punished as severely as those who cause harm intentionally. This
principlewas recognized in the majority judgment in Creighton where McLachlin J. recognized
“the principle that those causing harm intentionally must be punished more severely than those
causing harm unintentionally.”” This principle was satisfied in that case because unintentional
killingsthat resulted in mandaughter convictionswere treated less severely than the intentional
killings that were captured by murder.

Justice McLachlinin Creighton held that the principle of fundamental justice that intentional
harm be treated more severely than unintentional harm was derived from Martineau and hel ped
justify the decision to strike down constructive murder provisions. The former constructive
murder provisionsstruck downin Martineau at least required that the accused intend to harmthe
victim by causing bodily harm. Section 229(c) can and has been applied in cases where the
accused pursued arisky and dangerous unlawful object without intending to harm anyone.

Theconcept of intentional harmin Creightonisin many waysmore concrete, meaningful, and
determinate than the references in Martineau to subjective foresight of death. The idea that
unintentional harm is less serious than harm that is caused intentionally makes intuitive sense.
AsOliver Wendd | Holmesfamoudy stated, “ even adog distinguishes between being stumbled
over and being kicked.”® The principle that the causing of unintentional harm is less
blameworthy than the causing of intentional harmisamanageableand traditional legd principle.
It has appropriately been recognized as a principle of fundamental justice. It has been followed
by Parliament inits separate creation of negligence offences such asmand aughter and negligent
arson. The principlethat unintentional harm not be punished asseverely asintentional harmalso
accords with understandings of sentence proportionality and fair labelling that apply acrossthe
criminal law.® These concernsare particularly important given the stigmaand mandatory penalty
that would follow a conviction for murder under s. 229(c). It is difficult to question the
proposition that the stigmaattached to the causing of unintentional harmislessthan that attached
to the causing of intentional harm. The principle that unintentional harms not be punished as
severely asintentional harmsisviolated when s. 229(c) appliesto accidental deaths, assuggested
above. The principle would aso be violated if s. 229(c) applies in cases where the death is not
classified as accidental, but the accused intended no harm to anyone while pursuing his or her
unlawful object.

D. CLARIFYING THE IMPORTANCE OF SECTION 229(B)

At the sametime asthe Court addresses s. 229(c), it could also usefully suggest that s. 229(b)
might apply in cases like Meiler or the Creba case where the accused has the intent to kill a
specific victim but then accidentdly kills another victim. The reluctance to affirm the
condtitutionality and utility of s. 229(b) in such cases is odd. The courts have interpreted s.
229(b) in atechnical fashion despite the Court’ sadmonition to give criminal offences, including
murder offences, a purposive interpretation.’® It is difficult to understand why the courts have
been so reluctant to apply s. 229(b). After al, aperson found guilty under s. 229(b) hasthe same

o Creighton, supra note 6 at 49.

o8 Oliver Wendell Holmes, The Common Law (Boston: Little Brown, 1923) at 3.

b Stuart, supra note 17 at 215.

0 R v.Pare [1987] 2 S.C.R. 618; R. v. Russell, 2001 SCC 53, [2001] 2 S.C.R. 804; Roach, supra note
26 at 79-83.
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blameworthy intent asaperson convicted under s. 229(a), namely theintent to cause bodily harm
with knowledge of thelikelihood of death to somevictim. A moreexpansivereading of s. 229(b)
would mean that, contrary to the Ontario Court of Appeal’ srulingin J.SR.,* the provision may
apply in cases such as the Jane Creba or Meiler cases where the accused intends to kill one
person, but kills another person by accident or mistake. Such an approach would ensure that
everyone convicted of murder has the “killer ingtinct” that warrants the specia stigma and
punishment of amurder conviction. Section 229(b) has a so been appropriately interpreted to not
include accidenta deaths.®

E. CLARIFYING THE MENS REA REQUIREMENTS OF SECTION 229(C)

If the Court is not willing to strike down what remains of s. 229(c) or recognize that it is
congtrained by the principle that accidental deaths should not merit murder convictions or that
unintentional harm should not be punished as severely asintentional harm, it will be important
for it to clarify and bolster the mens rea requirement for murder in at least two ways. First, the
Court should confirm its pre-Charter ruling in Vasil'® that the prosecutor must establish some
seriousunlawful purposethat isdistinct fromtheactsthat causethevictim’ sdeath. Althoughthis
requirement will introduce complexities into the law, they are necessary if s. 229(c) is not to
swallow up the other murder provisionsand provide prosecutorswith an easy end run around the
more onerousfault e ementsof ss. 229(a) and (b). Suggestionsthat courts should reconsider this
requirement and perhapsinclude negligence and even regulatory offences asunlawful objects'®
should beresisted for at |east two reasons. Oneisthat theinclusion of negligence based offences,
such asdangerousdriving or criminal negligence causing death, will encourage courtstoinclude
as unlawful objects enterprises that are not really distinct from the acts that resulted in the
victim’'s death. The existence of a conspiracy-like distinct unlawful object’® provides some
additional measure of blameworthiness that can partially address the fact that a person can be
convicted of murder under s. 229(c) even though they did not intend to kill or cause bodily harm
that they knew was likely to cause death to anyone, let alone any specific person. To be sure,
such an approach embraces some of the punitive logic of felony murder, but it isinescapable if
S. 229(c) isto remain part of the law.

The second requirement is that the Court should delineste precisely what is meant by
references in s. 229(c) and Martineau to subjective foresight of death. The courts should go
beyond the shorthand of subjective foresight of death and be as specific as possible about what
the prosecutor must prove. One task is to distinguish subjective knowledge of death from the
referencein s. 229(c) to the accused being able to have this guilty state of mind without desiring
that desth or bodily harm be caused to any human being. In thisrespect, guidance may be found
inthe Court’ sdecisioninR. v. Hibbert,'® whereit distinguished between knowledge of thecrime
and the desire that the crime be committed. Another task is, following Meiler, ™ to make clear

o1 gypranote 8.

02 R v.Droste (1979), 49 C.C.C. (2d) 52 at 54 (Ont. C.A.).

08 gQupranote 7.

04 Grant, Chunn & Boyle, supra note 29 at 4-50.

105 DeWolfe, supra note 7 at 307-308. As Zuber J.A. recognized, “[i]t is noteworthy as well that in both
Gravesand Tennant and Naccar ato the accused personswere partiesto aconspiracy or something very
closetoit. While obviously a conspiracy isnot a prerequisite to afurther unlawful object, it does serve
to underline such an object.”

6 [1995] 2 SC.R. 973.

07 SQupra note 44.
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that the mensrea of s. 229(c) requires not only proof of the unlawful object, but al so knowledge
that afinitegroup of potentia victims, whichincludestheactual victim, will probably die. These
two mens rea requirements should be kept distinct and courts should avoid the danger of
bootstrapping the condtitutionally required knowledge of desth issue by focusing on the
dangerousness of the unlawful object.

The condtitutiondly significant mensreaissue under s. 229(c) is not whether the commission
of arson or robbery or the carrying of weapons is a dangerous activity that presents a risk of
death. Rather, the congtitutionally significant question is whether the accused knew that
someone’ s death was likely at the time that the accused committed the acts that in fact were a
significant contributing cause of the victim's death. Courts should consider reading in a
requirement that the accused know that death would likely occur to a specific and distinct class
of people that includes the actua victim, so as to avoid the dangers of convicting people of
murder for accidental or reckless desths. In other words, triers of fact should be asked whether
the accused knew that it was probable that someone in a determinate class, which includes the
actual victim, would probably die and be specifically reminded that subjective advertenceto the
risk or possihility that someone would die is not enough.

The courts aso should affirm the importance that the requirement of knowledge of desth
should be present at the time of the acts by the accused that actually caused death. Although
some allowance may be made for a continuing transaction,® the knowledge of death should
occur at the sametime asthe actusreus of causing death is committed. The requirement of fault
that is contemporaneouswith the actual causing of death helpsto ensurethat the constitutionally
required fault of knowledge of the likelihood of degth is not watered down to recklessness or
objectiveforesight of death. It also hel psensurethat the constitutionally required mensreaisnot
bootstrapped onto the separate question of whether the accused pursued an unlawful object that
unfortunately ended in death.

The subjective knowledge of death reguirement needs to be made more meaningful by
returning to first principlesthat distinguish between subjective and objective forms of fault. The
Court should affirm theimportance of subjective principlesand create needed spacethat seemed
unfortunately to be lacking in the arson cases of Magno'® and Roks™® between aconclusion (1)
that areasonable person would have recognized riskstolifeand (2) actua subjective knowledge
that peoplewill dieinthe pursuit of an unlawful object and knowledge that was concurrent with
the actions of the accused that in fact caused the victim's death. Courts need to stress that
recklessness or awareness of therisk or possibility of death isnot asufficient form of fault either
under aplain reading of s. 229(c) or when the constitutionally required mensrea for murder is
considered.

108 Cooper, supra note 24.
109 gypra note 60.
10 gypra note 64.
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VIII. CONCLUSION

Section 229(c) was an awkward and troublesome section before the Charter, and its recent
revival isunfortunate. In many respects, thelaw of murder would besimpler and moreprincipled
had the Supreme Court invalidated the section in its entirety or if Parliament had repesled it.
Parliament has, however, not even bothered to reped the objective arm of s. 229(c) that was
found by the Court to be uncongtitutional in Martineau, and thisfailure presents atrap for trial
judges. In at least three cases, trid judges have allowed the jury to read s. 229(c) asit iswritten
in the Criminal Code, requiring new murder trials to be ordered because of such embarrassing
mistakes.

The avoidance of such mistakes in the future will not be sufficient to deal with the
problematic revival of s. 229(c). It will be necessary to revisit pre-Charter jurisprudence.
Following Vasil, courts should make clear that the prosecutor must provean unlawful object that
is distinct from the actions that cause the victim's death. A failure to do so will mean that
S. 229(c) could eclipsetherest of s. 229 and be used on aroutine basisfor murder charges. There
isadanger that s. 229(c) will not only take over the other murder sections, but also invade the
territory of mandaughter by applying to accidental deaths that occur during an unlawful act in
the pursuit of an unlawful object.

It will not be enough to insist on proof of a distinct unlawful object. The second mens rea
requirement of s. 229(c) — knowledge that death was likely to occur at the time that desth was
caused — isnow the most congtitutionally significant of the two fault requirements of s. 229(c).
In order to ensure a meaningful congtitutional fault element, courts should unpack the
deceptively smple shorthand of a“ subjectiveforesight of death.” In doing so, they should make
clear tothetrier of fact that the prosecutor must establi sh subjective knowledge of the probability
of death to a group of determinate victims, which includes the actua victim. Without this
specificity, there is a danger that the constitutional fault for murder will be watered down to
include reckless or even negligent murder. In addition, this guilty knowledge of the likelihood
of death must be present at the time of the accused’ sactsthat actually caused thevictim'’ sdeath.
Without such requirements, therevival of s. 229(c) will dilute the constitutionally required fault
for murder. At worgt, it will revive congtructive murder where a person who causes death is
punished for causing death in the pursuit of an unlawful object, and at best it will recognize
recklessmurder. In either event, it will strain the need for principled and meaningful distinctions
between murder and mandaughter.

Themost problematic usesof s. 229(c) have not been Meiler or the Jane Crebacasewherethe
accused appearsto have formed the intent to kill one person, but has killed another by accident
or mistake. In such cases, the accused has the necessary fault for murder. Nevertheless, the
reluctance of courtsto apply the transferred intent provisions of s. 229(b) is odd given the need
to give that provision a purposive interpretation and the fact that a person convicted under that
section clearly has sufficient blameworthinessto merit amurder conviction. Caseslike Cotéare
also not problematic as the accused seems to have the intent necessary under s. 229(a).

The most problematic s. 229(c) cases so far are the Toronto arson cases, in which accuseds
have been committed and convicted of murder for accidental deaths that occurred during the
pursuit of the arson even though they had no intent to kill or harm any person. These are cases
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where the high stigma and penalty of murder is being applied to mandaughter and where
concerns about the revival of constructive murder are most accurate. In order to prevent
disproportionate murder convictionsin such cases, courtsshould recogni zethat theambit of what
remains of s. 229(c) is restrained by a principle of fundamental justice that a person, even a
criminal whois pursuing an unlawful object, should not be convicted of murder for an accidental
death. Section 229(c) isalso restrained by the principle that unintended harm not be punished as
severely asintended harm. These principles have long been recognized within the criminal law
and areprinciplesof fundamental justiceunder s. 7 of the Charter. Respect for themisnecessary
to maintain a meaningful distinction between murder and mandaughter and to ensure that a
person is not excessively and inappropriately punished and labelled amurderer.



