MEDIA ACCESSTO COURT EXHIBITS 257

R. V. CAIRN-DUFF:
A LOOK INTO MEDIA ACCESSTO COURT EXHIBITS

ADRIENNE RoY"
|. INTRODUCTION

It is firmly established that judges possess a discretionary power at common law to
prevent the mediafrom accessing and broadcasting court exhibitsin certain circumstances.*
In Sylvester, Minden J. held that “[a]s custodian of the exhibits, the court is entitled to
regulate the use to be made of the exhibits and to take steps to ensure it does not become an
unwitting party to their misuse.”? However, this discretionary judicial power should be
exercised in accordance with general legal principles, case law, and statutory provisions so
that consistent judgmentsinthisareaof |aw arerendered. In departing fromthejurisprudence
that demonstrated a general trend to favour media access to court exhibits, Cairn-Duff,® a
2008 Alberta Court of Queen's Bench decision, is a noteworthy judgment in its
interpretations of certain principles, its consideration of previously unacknowledged
practicalities, and its shift in onus to the media of having to prove its access is warranted.
Cairn-Duff essentially devised a new approach for deciding whether media access to court
exhibits should be granted, which, if followed in subsequent cases, will have a rather
sweeping effect of restricting media access to court exhibits for the purpose of broadcast.

The question for Alberta courts is whether the previous framework provided by the
Supreme Court of Canada in Dagenais® and Mentuck® is sufficient for guiding a judge’s
discretionary power, or whether the approach taken in Cairn-Duff should be adopted in order
to produce more consistent decisions. | will argue that the Dagenais/Mentuck test® provides
a sufficient guideline for the courts, although a refined definition of what exactly the open
court principle entails would prove constructive. In Cairn-Duff, Moen J. ultimately moved
beyond the established jurisprudence in constricting media access to court exhibits.

1. THE DECISION: R. V. CAIRN-DUFF
A. THE FACTS
The court exhibit in question in Cairn-Duff was a recording of a 911 call wherein an

employeeof Emergency Medical Servicesgaveinstructionsto Wesley Cairn-Duff and athird
party on how to administer CPR to the victim.
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Thesituation arose after thevictim, Cairn-Duff’ sroommate, initially attacked Cairn-Duff,
who then stabbed the victim during the fight, purportedly in self-defence. Almost
immediately after the stabbing, Cairn-Duff and the landlord called 911 in an attempt to save
the victim. The 20-minute long recording included the defendant’ s confession that he had
stabbed the victim and numerous graphic descriptions of the victim, who eventually died
during the recording.”

Following the Court’s admittance of the audio tape as an exhibit, a reporter for the
Canadian Broadcasting Corporation (CBC) asked for a copy for the purpose of broadcast.
The application was made in the middle of a non-sequestered jury trial for a second-degree
murder charge where no publication bans were in effect. The Crown took the position that
responding to such an application in the middle of ajury trial created astrain on counsel as
it diverted them from the main issues at trial 2 Defence counsel objected on the basis of trial
fairnessastherelease of therecording could indirectly influencethejury through the public’s
perception of the events. Defence counsel further noted that the audio tape contained the
voice of awitness who was subject to an exclusion order and had not yet testified when the
application wasmade.® Moreover, the defence counsel raised aconcern over maintaining the
dignity of the deceased. The parents of the deceased had chosen not to attend the trial
becauseit wastoo painful to hear and seethe evidence; however, the brother of the deceased
did not object to releasing the recording on the condition that it would not unfairly impact
thetrial of the accused.

Justice Moen denied the CBC's application to obtain a copy of the recording for the
purpose of broadcast. In addition to addressing the concernsraised by counsel, thetrial judge
raised anumber of practical considerationson behalf of the Court, counsel, and the jury that
werepreviously unacknowledgedin thejurisprudence, to the ultimate detriment of the media.

B. THE | SSUES

In considering whether the CBC should be able to broadcast the audio tape Moen J.
addressed four issues that will be discussed in turn:

1. Does the principle of openness of judicial proceedings include the right of the media to copies of
“real” exhibits such as audio and visual recordings?

2. What isthe impact on the administration of justice when the Court isfaced with such an application
by the mediain the midst of ajury trial?

3. Whose onus is it on such an application to put forward evidence and satisfy the Court that the
recording should be copied for the press?

4. Arethere any other considerationsin this trial which should be taken into account?™®
7 Cairn-Duff, supra note 3 at para. 61.
8 Ibid. at para. 9.

o Ibid. at para. 10.
10 Ibid. at para. 5.
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In considering thefirst issue of whether the open court principleautomatically entitled the
media to copies of court exhibits, Moen J. made it clear that her discussion addressed the
specific circumstances surrounding Cairn-Duff: an application brought during a jury trial
where the media had access to the courtroom and where there was no publication ban in
place. Moreover, the members of the press could listen to and view the audio and video
recordings when court was not in session and obtain copies of the transcripts. *

Justice Moen proceeded to narrowly interpret the open court principle enunciated in the
three leading Supreme Court judgments, Dagenais, Mentuck, and Toronto Sar.” While the
CBC argued that they stood for the proposition that the mediais entitled to copies for the
purpose of broadcast, the trial judge stated that “| find that those cases stand for the simple
principle that the public and the media are entitled to an open court in which they can come
and go and listen to and view all of the evidence at the time it is given absent some other
principled reason for excluding the public and the press.” ** Moreover, she held that if acourt
decided to permit the dissemination of copies of the exhibits, that court has discretion in
relation to the format in which it is released.

In maintaining that there is not an automatic right to the exhibit’s format as presented in
court, Moen J. acknowledged that she was going further than the jurisprudence. This
prompted her to state, “[i]f | amwrong and thereisin fact such aright,”** which led her into
adiscussion of whether Canadian courts could provide asystem for copying exhibitsin their
original format. The Alberta Court of Queen’ sBench concluded that the open court principle
had been met without giving the media access to the court exhibit for the purpose of
broadcast.

The second issue M oen J. considered wastheimpact on the administration of justicewhen
the media brings forward an application in the midst of ajury trial.™> The key considerations
hinged on theimpact on thejury, providing noticeto the affected parties, granting the media
standing, fair trial concerns, and the released audio tape's possible affect on the public and
jury. For Moen J., this would disturb the administration of justice in two principal ways.
First, Moen J. asserted that proceeding with such an application would adversely affect the
jury and counsel. More specifically, the resulting delay would frustrate the jury and
compromise the accused’ s right to a fair trial, and the preparation of additional arguments
unrelated to the main issues at trial would unfairly burden counsel .26

Thetrial judge’s second key consideration of the administration of justice arose out of
concern for the accused’s fair trial interests. Justice Moen acknowledged that the media
wouldlikely only play select portions of the recording, namely, where Cairn-Duff confessed
he stabbed the victim, which would serve to sensationalize the evidence and distort the true
picture of the events. In anon-sequestered jury situation, thetrial judge noted that while the
jury was instructed to avoid media reports of the trial, the possible misconceptions of the

u Ibid. at para. 12.

12 Toronto Star Newspapers Ltd. v. Ontario, 2005 SCC 41, [2005] 2 S.C.R. 188 [Toronto Star].
13 Cairn-Duff, supra note 3 at para 32.

14 Ibid. at para. 45.

s Ibid. at paras. 51-69.

16 Ibid. at paras. 52-53.



260 ALBERTA LAW REVIEW (2009) 47:1

public could influence the jury. That being said, Moen J. recognized that there may betimes
when the media should be able to make an application for an exhibit initsoriginal format —
but this would occur only in extraordinary circumstances “where there is a public purpose
in addition to the open court principle which outweighsthe right of the accused to afair trial
and the jury to an expeditious one.”” Justice Moen concluded this issue by making several
sweeping statements such as, “[a]nything that distracts from the live issues in ajury trial
means that the whole processisdiverted” and “[b]y its nature, an application for production
of acopy of an exhibit isunfair to the accused and to the jury.”*8 It thus became evident that
the media was not going to be successful in its application and the remaining issues would
serve to bolster this position.

Thethird issue Moen J. considered was which party ought to bear the onus of presenting
evidence to satisfy the Court that the media should have access to court exhibits. Here, the
trial judge made aclear distinction on the basis of which party initiated the action to limit the
openness of the court. She reaffirmed that when the Crown or defence makes an application
for a publication ban, the counsel seeking to limit public access must provide evidence.™
However, Moen J. distingui shed the present situation wherethe mediawasrequesting access
to court exhibits by highlighting the required obligations of the parties.

If the requirement is that the Crown and Defence counsel must put evidence before the Court in the middle
of ajury trial to oppose amediaapplication, then they must stop thetrial process, they must muster evidence
and legal argument while the media applicant stands by and waits. As does the jury. It ismy view thisis
completely unfair to the trial process, to the accused, and especially to thejury.20

Through thisreasoning, the Court held that where the mediamakes an application for access
to a court exhibit in its original format, the onusis on the media to present evidence to the
Court as to why the Court should provide such access.?

In assessing thefourth and final issue, M oen J. questioned the possibility of any remaining
considerations in an attempt to be thorough.? She suggested that there may be property
interests in the exhibits, as well as privacy interests of the deceased’ s family and the other
individuals on the audio tape. However, having already decided that the CBC did not have
aright to copy and broadcast the audio tape based on the lack of evidence presented, Moen
J. did not find it necessary to weigh and balance the proprietary and privacy interests of the
affected parties.

I1l. OVERVIEW OF THE LAW

The area of law informing a court’s decision in granting media accessis complex asit is
influenced by the Canadian Charter of Rights and Freedoms,® case law, and statutory

17 Ibid. at para. 69.

18 Ibid. at para. 68.

1 Ibid. at para. 79.

2 Ibid.

2 Ibid. at para. 80.

2 Ibid. at paras. 82-85.

= Part | of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11
[Charter].



MEDIA ACCESSTO COURT EXHIBITS 261

provisions in the Criminal Code,* as well as by court guidelines established for Alberta
courts.® It requires balancing the rights and interests of numerous affected parties: the
accused’ sright to privacy and to afair trial; the victim and his’her family’ s privacy interest;
the court’ sinterest in the fair administration of justice; and the media and the public’ sright
to freedom of expression and communication.

A. CHARTERRIGHTS

Section 2(b) of the Charter guarantees everyone the right to “freedom of thought, belief,
opinion and expression, including freedom of the pressand other mediaof communication.” %
In Toronto Sar, the Supreme Court considered whether the media should have access to
information used to obtain a search warrant. Justice Fish, writing for the Court, emphasized
the importance of this Charter right and ultimately dismissed the appeal in favour of the
media

Inany constitutional climate, the administration of justice thrives on exposure to light — and withers under
acloud of secrecy.

That lesson of history is enshrined in the Canadian Charter of Rights and Freedoms. Section 2(b) of the
Charter guarantees, in more comprehensive terms, freedom of communication and freedom of expression.
Thesefundamental and closely rel ated freedomsboth dependfor their vitality on public accesstoinformation
of public interest. What goes on in the courts ought therefore to be, and manifestly is, of central concern to
Canadians.?’

In the recent Saskatchewan Court of Queen’s Bench decision, R. v. Dagenais,® released 17
March 2009, Allbright J. also highlighted the important role that the media plays in a
democratic society by citing LaForest J. in Canadian Broadcasting Corp. v. New Brunswick
(Attorney General):

[Itisevident that s. 2(b) protects the freedom of the press to comment on the courts as an essential aspect
of our democratic society. It thereby guaranteesthe further freedom of members of the public to develop and
to put forward informed opinions about the courts. As a vehicle through which information pertaining to
these courtsistransmitted, the press must be guaranteed accessto the courtsin order to gather informati on®

Thus, the public's right to information about court proceedings, and subsequently the
media s freedom to transmit such information is firmly entrenched in Canadian society.
However, there is also a recognition that Charter rights are not absolute. In certain
circumstances, it is uncontroversia that public access to certain court proceedings or court
records would serve to endanger the justice system rather than uphold its integrity.*

2 R.S.C. 1985, c. C-46.

= Court of Queen’s Bench of Alberta, Audio Recording Policy, online: Alberta Courts <http://www.
a bertacourts.ab.ca/Courtof QueensBench/M ediaAudi oRecording/tabid/328/Default.aspx>  [Audio
Recording Policy].

% Charter, supra note 23, s. 2(b).

2z Toronto Star, supra note 12 at paras. 1-2.

= 2009 SKQB 104, 243 C.C.C. (3d) 554 at para. 32.

2 [1996] 3 S.C.R. 480 at para. 26.

%0 Ibid. at para. 29.
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Section 11(d) of the Charter also provides that any person charged with an offence has
theright to a“fair and public hearing.”* Although there is often tension between these two
Charter rights, in Dagenais, Lamer C.J.C. described the requisite balancing act and rejected
ahierarchical approach to rights:

It would be inappropriate for the courtsto continue to apply acommon law rule that automatically favoured
therightsprotected by s.11(d) over those protected by s. 2(b). A hierarchical approach torights, which places
some over others, must be avoided, both when interpreting the Charter and when devel oping the common
law. When the protected rights of two individuals comeinto conflict, as can occur in the case of publication
bans, Charter principles require a balance to be achieved that fully respects the importance of both sets of
ri ghts.32

It is questionable whether Moen J. applied the hierarchical approach when she stated that
“[t]his question necessarily must consider whether the trial process can ever be fair where
counsel and the Court are diverted from their main task especially when that task involves
putting evidence before a jury and the liberty of a person is at stake.”*® This statement
suggests that where s. 11(d) rights are in tension with s. 2(b) rights, the former will always
be favoured over the rights of the media and the public.

Notably, the accused’s right to a fair trial may be aligned with the right to freedom of
expression, as it allows the public to scrutinize and comment on whether the accused is
receiving afair trial.

B. GENERAL PRINCIPLES— THE OPEN COURT PRINCIPLE

The open court principleisfirmly rooted in s. 2(b) of the Charter. In Toronto Star, Fish
J. held that there is a presumption that judicial proceedings are open and public: “I1t is now
well established that court proceedings are presumptively ‘open’ in Canada. Public access
will be barred only when the appropriate court, in the exercise of its discretion, concludes
that disclosure would subvert the ends of justice or unduly impair its proper
administration.”*

However, thelaw isunsettled asto what exactly the open court principle entails and what
is required to meet it. Previous lower court decisions illustrate that the jurisprudence
addressing the open court principle, including access to court exhibits, is subject to various
interpretations and inconsistent holdings. In Cairn-Duff, Moen J. struggled with the
jurisprudence, stating:

| have found the principle of “access’ to the courts is unclear. Some of the case law assumes that access
includestheright to copies of exhibits, including copies of audiotapes and videotapes; othersdo not. If this
is so, | wonder what the limits are? What other kinds of exhibits might the mediawant?*®

31
32
33

Charter, supra note 23, s. 11(d).

Dagenais, supra note 1 at para. 72.

Cairn-Duff, supra note 3 at para. 29.

Toronto Star, supra note 12 at para. 4 [emphasisin original].

® Cairn-Duff, supra note 3 at para. 17.
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Indeed, the Manitoba Court of Appeal in Hogg*® assumed that open court includes the right
to copies of the court exhibits for the purpose of broadcast, and in the same format as the
exhibit was presentedin court. In Hogg, the accused gave avideotaped statement after being
charged with aggravated assault. The assault was unprovoked and violent, and captured the
attention of the media and the public. CTV subsequently made an application to air the
videotaped statement on its program, “W-FIVE.” The Manitoba Court of Queen’s Bench
denied the application on the belief that, in the future, accused persons and police officers
may be reluctant to participate in videotaped statementsif they might be publicly broadcast,
thus hindering the administration of justice. In overturning thisdecision, the Court of Appeal
held that the judge’s reliance on common sense and logic was not sufficient without the
support of real and substantial evidence to overcome the openness of the courts, and granted
the release of the videotapes for broadcast.

In contrast, in Sylvester, Minden J. assumed that the open court principle entitled the
media to copies of the court exhibits, but not necessarily in the same format in which they
were presented in court:

| am not aware of any binding authority that holds that the concept of open courts necessarily includes the
media sright to disseminateinformation to the public, or the public’ sright to receiveit, in precisely the same

form in which it was produced and presented in the courtroom.™

It would appear that thereisno Supreme Court judgment that has directly addressed whether
the open court principleincludes the media’ sright to copies of the exhibit for broadcast and
whether this right extends to the exhibit’s origina format. This could be for two reasons:
first, the Supreme Court has left a gap in this area of the law by not addressing the
requirements of the open court principle, or second, the Court has always assumed that the
ability to copy and broadcast isincluded in the open court principle. Thereissomeindication
that the Supreme Court could hold the latter position when considering the minority
judgment in Vickery.®® Justice McLachlin (as she then was), who was one of three judges
who formed the dissenting decision, but who isthe only judge from the decision still sitting
on the Supreme Court, took the position that the mere production and playing of the tapes
at trial did not satisfy the principle of open courts.* The minority opinion held that “[t]here
isacommon law right of accessto judicial records and thisright includes the opportunity to
inspect and to copy such records.” *° The question then iswhether McL achlin J. intended this
common law right to include the broadcasting of the copied records. Considering that the
minority would have allowed the media accessto the tapesin question, it isarguabl e that the
broadcast of the copied recordsisaright included in the open court principlein the absence
of any overriding factors.

% R v.Hogg, 2006 MBCA 132, 208 Man. R. (2d) 244 [Hogg].

s Sylvester, supra note 2 at para. 72.

s Vickery v. Nova Scatia Supreme Court (Prothonotary), [1991] 1 S.C.R. 671 [Vickery].

39 See David Crerar & Majda Dabaghi, “SCC Upholds Open Court Principle for Media Reporting on
Proceedings” The Lawyers Weekly (28 October 2005) 15.

“ Vickery, supra note 38 at para. 105.
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C. CASE LAw

The Supreme Court of Canadaset out the framework for the exercise of judicial discretion
to limit the freedom of expression and of the press in Dagenais.** In Dagenais, the four
accused were seeking a publication ban on atelevision miniseries, The Boys of S. Vincent,
which, although fictional, depicted certain facts and events that were very similar to those
in their ongoing criminal trial. The Court held that a ban should only be enforced in certain
circumstances:

[A] ban should only be imposed where alternative measures cannot prevent the serious risk to the interests
at stakeand, even then, only to the extent found by the Court to be necessary to prevent areal and substantial
risk to thefairness of thetrial. In addition, aban should only be ordered where its sal utary effects outweigh
its negative impact on the freedom of expression of those affected by the ban.*?

In Mentuck, the Supreme Court reaffirmed the Dagenais test but reformulated and
broadened it. The Crown applied for a publication ban on the names and identities of
undercover police officers and their investigative techniques. Writing for the majority,
lacobucci J. held that the purpose of the reformulation was “not to disturb the essence of
[Dagenais]” but rather to recognize that publication bans can invoke more interests and
rights than the rights to trial fairness and freedom of expression, such as the proper
administration of justice.”® The Dagenais/Mentuck test was described in Mentuck asfollows:

A publication ban should only be ordered when:

[€)] such an order is necessary in order to prevent a serious risk to the proper administration of justice
because reasonably alternative measures will not prevent the risk; and

(b) the salutary effects of the publication ban outweigh the del eterious effects on therightsand interests
of the parties and the public, including the effects on the right to free expression, the right of the
accused to a fair and public trial, and the efficacy of the administration of ustice.

Justice lacobucci a so emphasized that the “ seriousrisk” in part (a) of thetest must be“real,
substantial, and well grounded in the evidence: ‘it is a serious danger sought to be avoided
that isrequired, not a substantial benefit or advantage to the administration of justice sought
to be obtained.’”

In Toronto Sar, the Supreme Court elaborated on the application of the
Dagenais/Mentuck framework. While the Crown argued that the Dagenais/Mentuck test did
not apply to assessing public access to search warrant materials, Fish J. held that the test
appliedto “all discretionary court ordersthat limit freedom of expression and freedom of the
pressin relation to legal proceedings.”*® He further noted that the Dagenais/Mentuck test

4 Supranote 1.

42 Toronto Sar, supra note 12 at para. 25, paraphrasing Lamer C.J.C. in Dagenais, ibid.

Mentuck, supra note 5 at para. 33.

Ibid. at para. 32 [emphasis added].

Toronto Sar, supra note 12 at para. 27, quoting Mentuck, ibid. at para. 34 [emphasisin original].
Toronto Sar, ibid. at para. 7 [emphasisin original].
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should be applied flexibly and contextually rather than mechanistically. The test should be
tailored for the particular interests and rights of the parties, in the specific circumstances of
each case, thus enabling its application to a variety of discretionary actions.*” Finally, the
Court in Toronto Star affirmed that the onus of convincing thejudge whether accessto court
exhibits should be granted is on the party seeking to limit public access.*®

In Octaober 2008, the Quebec Court of Appeal released a further case addressing media
accessto the courts that mandates consideration. In SR.C.,* the Court of Appeal upheldthe
congtitutionality of certain rulesof the Quebec Superior Court that limited interviewsand the
taking of pictures and videos to certain designated areas of the courthouse, and prohibited
the broadcast of the official sound recordings of the court proceedings. The majority of the
five-member panel held that restricting interviews and picture-taking to designated areasdid
not infringe on ajournalist’ s ability to report on what occurred in the courtroom asthe main
purposes of freedom of expression were not intruded upon, namely, democratic discourse,
truth finding, or self-fulfillment. In regards to the use of the tape recordings of the court
proceedings, Robert C.J. held that freedom of expression and freedom of the pressincludes
the right to obtain and broadcast the information, but not necessarily the right to the best
means or form of broadcasting the information.

Moreover, sincethejournalistswere still ableto report on the testimony of the witnesses,
aswell as obtain a copy of the official recording to ensure the accuracy of their reports, the
freedom of expression was minimally impaired.® In denying the broadcasting of the tape
recordings, the Court of Appeal held that it was necessary in order to maintain the security,
dignity, and privacy of the affected parties, and to provide a serene, orderly atmosphere for
the participants. It thus appears that the Court held that the value of these benefits to the
justice system outwei ghed the burdensimposed by these rules on the media, which included
the media’ s less sensationalized portrayal of the events and less interesting visuals.>*

The Quebec Court of Appeal ruling might suggest that Moen J. was correct in her ruling
as the majority’ s reasoning supported her narrow interpretation of the open court principle
and employed a similar line of analysis — essentially that concerns over the proper
administration of justice will always outweigh the less sensationalized reporting and the
increased difficultiesthe mediamight face. However, it is possible to distinguish Cair n-Duff
from SR.C. on several facts.

With regards to the tape recordings, in Cairn-Duff the CBC was applying for accessto a
certain court exhibit and not to all of the court proceedings. Asking ajudge to balance the
interests of the affected partiesin relation to a specific court exhibit is more reasonable than
asking to broadcast any or all segments of the court proceeding. A court would invariably
want more control over therel ease of itsentire proceedings. Second, SR.C. took placewithin
the context of upholding the rules of the Quebec Superior Court, whereas in Cairn-Duff
Moen J. was issuing a discretionary court order that limited court access. In turn, Quebec

“ Ibid. at para. 31.

a8 Ibid. at para. 9.

B Soci été Radio-Canada c. Québec (Procureur général), 2008 QCCA 1910, [2008] R.J.Q. 2303[SR.C.].
%0 Ibid. at para. 113.

st Ibid. at para. 122.
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Superior Court rulesfall outside the framework of the Dagenais’Mentuck test, whereasit is
arguablethat thistest appliesinthe circumstances of Cairn-Duff. Thisdiscussionwill follow
in the subsequent section. In light of thisnew case, it may be said that the trend in the courts
to favour media access is diminishing; however, because of the specific circumstance in
which SR.C. takes place, it is difficult to make any definite conclusion.

D. THE CRIMINAL CODE

Section 486.5 of the Criminal Code creates a procedure for the prosecutor, victim,
witness, or justice system participant to apply for a non-publication order. Notably, it does
not directly cover the situation wherein the media makes an application for access to court
exhibits, but rather is intended for certain offences where the identification of a victim or
witness is an issue. Nevertheless, s. 486.5(7) sets out seven useful factors that the judge
“shall” consider when determining whether to make such an order.> It would appear that
Parliament endorsed the Dagenais/Mentuck framework asthelist of factorsunder thissection
isvery comparable to the jurisprudential test.

E. ALBERTA COURT GUIDELINESFOR MEDIA ACCESS

Provincial court policies regarding public accessto court records are the final source that
informswhether copiesof court exhibits should bemadefor themedia. The Albertajudiciary
is currently drafting guidelines for access to its proceedings entitled “Public and Media
Access Policy.” While this policy was not yet released at the time of writing, the Alberta
courts have established an audio recording policy effective 2 September 2008. This policy
allows accredited members of the press to bring audio recording devices into courtrooms
oncethey have either notified the court clerk of their intention to record the proceedings, or
have prominently displayed their media identification while recording. The policy makes
clear, however, that the recordings are for the sole purpose of verification as copying or
broadcasting the recordings are strictly prohibited.* If the mediawants to broadcast any of
the proceedings an application to a court official has to be made, which will then be
forwarded on to the presiding judgein al criminal cases. Thejudgewill then apply caselaw
in considering whether to alow such copiesto be made available.

IV. THE ANALYSIS

In considering the overview of the law, it is evident that the Court in Cairn-Duff took a
novel approach in considering whether to exercise its discretion to prohibit the mediafrom
copying court exhibits for the purpose of broadcast. In not applying the Dagenai s/Mentuck
test, the Alberta Court of Queen’ sBench recognized practical considerationsthat arelargely
unacknowledged inthejurisprudence, re-prioritized others, and shifted theonusonthemedia
to provide evidence warranting the access. The question thus arises, was the Court justified
in doing so?

52 Criminal Code, supra note 24, s. 486.5(7).
5 Audio Recording Policy, supra note 25 at paras. 1-2.
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A. NOT APPLYING THE DAGENAIS/MENTUCK TEST

In Cairn-Duff, Moen J. did not apply the framework as suggested by the Supreme Court
of Canada for discretionary orders that limit the openness of the courts. Rather, she
distinguished the present case from the jurisprudence on the basis of whether the application
had the effect of limiting information, as opposed to not granting media access to court
exhibits to copy and broadcast. Justice Moen stated, “[i]n those three cases [Dagenais,
Toronto Sar, and Mentuck], the trial court had considered an application by the Crown or
the Defence to limit information that would be available to the press. In the case before me,
there was no such limitation.”® The trial judge concluded that refusing the CBC's request
for a copy of the recording should not be considered a ban as the media had the right to
attend the court proceedings, to report on what was seen and heard, and had accessto acopy
of the written transcript. It is arguable, however, that the practical effect of not granting the
media access to court exhibits for broadcasting purposes limits freedom of expression and
of the press.

The Supreme Court has emphasi zed that “[w]hile the test was devel oped in the context of
publication bans, it is equally applicable to all discretionary actions by atrial judge to limit
freedom of expression by the press during judicial proceedings.”* It also noted a number of
discretionary actions where courts have found it workable, including confidentiality orders,
judicial investigative hearings, and Crown initiated applications for publication bans. It
appears, similar to Toronto Star, that the suggested framework would be applicable in this
circumstance.

Further, it seems artificial that the Dagenais/Mentuck test would be applied where the
defence or Crown counsel makes an application to exclude media accessto the exhibits, but
not where the media makes an application for access to copies of court exhibits. Notably, if
the Court in Cairn-Duff would have interpreted the open court principle as including the
inherent right to copies, as courts have done in numerous decisions, the mediawould not be
burdened with such an application as their access to the copies would be presumed, subject
to evidence proving otherwise. Moreover, it isimportant to acknowledge that although the
Court of Queen’s Bench of Albertain its media access policy makes a distinction between
access to court records and publication of those records, the DagenaisMentuck test is still
the governing test.

The Dagenai Mentuck test seemsworkabl e within the circumstances of Cairn-Duff. Since
itisaflexible and contextual framework, the Court could have appliedit here. Itiscertainly
speculative as to whether the application of this test would have yielded the same holding.
In considering that the Dagenai sMentuck test requiresthe party opposing accessto establish
that a ban is “necessary in order to prevent a serious risk to the proper administration of
justice because reasonably alternate alternative measures will not prevent the risk,” it is
arguablethat the reasons set out in Cairn-Duff, namely, that the application would delay the
proceedings, possibly annoy the jury, and require counsel to provide additional argument,

4 Cairn-Duff, supra note 3 at para. 36 [emphasisin original].
5 Re Vancouver Sun, 2004 SCC 43, [2004] 2 S.C.R. 332 at para. 31.
56 Mentuck, supra note 5 at para. 32.



268 ALBERTA LAW REVIEW (2009) 47:1

would have met this stringent test. However, it isal so possibleto reconcil ereaching the same
result withinthe Dagenai s/Mentuck framework. Justice M oen’ sreasoning and considerations
were indeed interesting and pragmatic, but they displaced considerations produced by the
Dagenais/Mentuck test and re-prioritized others.

B. THE NOVEL CONSIDERATIONS

Justice Moen’s consideration of the impacts of an application for media access on the
administration of justice in the midst of jury trial are not without controversy. She
significantly hindered the media sright to freedom of expression and communication when
she took judicial notice that the time delay would annoy the jury, and the preparation of
additional argument would unduly distract counsel, concluding that an unfair trial would
always result. While the Dagenais/Mentuck test requires the rights of these parties to be
carefully balanced within the specific circumstances, this approach leads to the media’'s
rights being outweighed every time. Thisisdifficult to accept asit isnot impossibleto think
of situationswhere such an application could be made and decided upon in arelatively short
period of time with readily recognizable legal arguments.

The Court weakened the media’ s position further when it emphasized that media standing
could be postponed. For support, it cited Slatter J. in R. v. White,%” who held that the media
was not a party to a trial and that it could not impose itself on the proceedings at its
convenience.® In Cairn-Duff, Moen J. postponed the consideration of themedia sapplication
until after the jury was sequestered. She considered this delay under two circumstances:

I1f the CBC was correct and they were entitled asamatter of right [to receive theinformationin sameformat],
then | was wrong to wait until the end of trial, after the news had gone cold.*®

If the principleisthat themediais not entitled asamatter of right to receive the evidenceintheformat it was
presented to the Court, then atrial judge may safely tell the media when such a request is made that the
request cannot be heard until thetrial isover and the judge can therefore maintain the fairness of thetrial to
the accused, to the Crown, and to thejury.60

However, if the Court does not give the media’ s application timely consideration, the likely
effect isto essentially deny their access to the court exhibits altogether. In R. v. Domm, the
Ontario Court of Appeal noted the importance of timely publication when it stated,
“[slometimes an order delaying publication will be tantamount to an outright ban on
publication. The values promoted by s. 2(b) are not served by publication when the speaker
has lost his audience and the message to be conveyed has lost its purpose.”®

Themediais ultimately put in avulnerable situation with few effectiverights. If the open
court principleis narrowly interpreted so that the media’ s right to copy court exhibitsis not
included and so an application to the court becomes necessary, it does not seem fair to then

ST 2008 ABCA 294, 93 Alta. L.R. (4th) 239,
6 Cairn-Duff, supra note 3 at para. 56.

% Ibid. at para. 57.

€0 Ibid. at para. 58 [emphasisin original].

& (1996), 31 O.R. (3d) 540 at 555.
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say that their application does not have to be heard until after the trial when its potential use
hasalmost certainly passed. In Toronto Star, the Supreme Court upheld Doherty J.A., writing
for the Ontario Court of Appeal, when he held the trial judge had exceeded her jurisdiction
by not allowing counsel for the media to make an application for a sealing order. Justice
Doherty found that the media “can legitimately be expected to play an important role on
applications to prohibit their access, and that of the public they serve, to court records and
court proceedings.”®

Justice Moen's second consideration of how the accused’s fair trial interests may be
prejudiced concerned how the media slikely sensationalized and decontextualized account
of the events could giveriseto public misconceptionsand, in turn, influencethejury. Onthe
facts of Cairn-Duff, the Court was concerned that the public would only hear the confession
that Cairn-Duff was the one who stabbed the victim without knowing the full circumstances
— that the victim initially attacked Cairn-Duff, who stabbed back in self-defence and then
immediately called 911 in an attempt to save the victim. The Court thus echoed Minden J.
in Sylvester who was concerned that if the video's graphic segments were broadcadt, it
“would have an impact on the public that would be fundamentally different than the printed
word and would have a real potential to create a widespread and negative impact on the
public’ smeasured responseto the accused.”  Despitethejury instruction and thejury’ sbest
efforts to comply with the instruction, Minden J. was concerned that “there might come a
point at whichit would beimpossiblefor thejury toinsulateitself fromthe atmospherelikely
to be produced by broadcast of the clips.”®

Implicit inthisreasoning isageneral cynicism towardsthe media. In Black, Humphries
J. granted a media application to broadcast recordings of a RCMP undercover situation,
despite acknowledging that fair and accurate reporting can be prejudiced by the media’'s
portrayal:

What underlies the resistance to the production of the exhibits in this case is basically a distrust of the
media smotivesin reporting. Isittofairly informthepublic or isit, as counsel for the RCM P and the Crown
contend, to sensationalize the trial, take the most startling sound bite, distort the evidence, attract viewers
and sell advertising time? If the latter, it is contended that the media s interest is purely commercial, not
constitutional, and will detract from the proper administration of justice by misleading the public into hasty
and unfair judgments66

However, Humphries J. concluded that we must necessarily operate on the assumption that
the mediawill fairly inform the public of what goes on in the courts asit is a cornerstone of
ademocratic society. In Black, the trial judge thus struck an appropriate balance when she
allowed for the reproduction of the tapes, but attached certain conditionsto therelease, such
as editing parts of the video to protect third party interests and to prevent the identification
of the RCMP officers.

62 Toronto Star, supra note 12 at para. 13.

&3 Cairn-Duff, supra note 3 at para. 42.

64 Ibid. citing Sylvester, supra note 2.

5 R v.Black 2006 BCSC 2040, 74 W.C.B. (2d) 441 [Black].
&6 Ibid. at para. 28.
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In addition, in Cairn-Duff, the probability that the public would receive a sensationalized
and inaccurate portrayal of the events, and that this would subsequently tarnish the jury,
seemed low because of the relatively unremarkable facts. This can be contrasted with the
circumstances surrounding Syl vester, which invol ved the disappearance and eventual murder
of ayoung woman, Alicia Ross, from her front yard in Ontario. Her disappearance and the
ensuing search sparked an outpouring of public interest and attracted widespread media
coverage. When the accused, the next door neighbour, confessed to her murder and reveal ed
the gruesome details of her death, the public interest and the media coverage magnified.
Moreover, the videotapes in Sylvester that would have been released to the public were
significantly different in substance: the accused had re-enacted the brutal murder while
giving a very disturbing account of the details.®” The facts of Cairn-Duff can thus be
distinguished as the high-profile media coverage and disturbing substance of the videotape
were not present to the same degree. It is unlikely that the facts of Cairn-Duff would have
produced an atmosphere where the public’ s perception of events would have influenced the
jury — there was little public interest in the case, the self-defence motion was not
contentious, and the not-guilty verdict was uncontroversial.

Moreover, it could al so be argued that the media’ s portrayal may not alwaysinfluencethe
jurors. In Dagenais, Lamer C.J.C. held that the risks may be more speculative rather than
real:

| doubt that jurors are always adversely influenced by publications. Thereisno dataavailable on thisissue.
However, common sense dictates that in some cases jurors may be adversely affected. Assuming this, |
nevertheless believe that jurors are capable of following instructions from trial judges and ignoring
information not presented to them in the course of the criminal proceedi ngs.68

Assuming that a jury may be influenced by the media’s sensationalized portrayal may
perhaps be too speculative in al circumstances.

Another unique and practical issuethat Moen J. considered in Cairn-Duff wasthe current
lack of an administration system to provide copiesto the mediain the same format in which
they were received. She questioned, “how is this to be done? And who is responsible for
having it done? ... if the mediais entitled to copies of exhibits there must be a system in
place to provide for copies when the media requests them.”®® After exploring four
possihilities, the Court concluded that this obligation could lead courtsto lose continuity of
their exhibits and compromise their integrity, while other possibilities could require
taxpayersor litigantsto bear the extra burden of paying for such asystem. The Court stated,
“if openness extends to the format for exhibits, then courts across this country will be
obligated to establish [the] means.” ™

The continuity of an exhibit is an important concern. The possibility of the court giving
the exhibit to the media for copying or the media bringing in their own equipment to
facilitate the copying do not seem like viable optionsin light of the continuity issue. There

& Sylvester, supra note 2 at para. 77.
e Dagenais, supra note 1 at para. 87.
6 Cairn-Duff, supra note 3 at para. 47.
o Ibid. at para. 49.
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issimply too much at risk. However, the two alternatives provide viable solutions: the party
whose exhibit it is could provide a copy, or the courts could provide a system that makes
copies available to the media. Since recordings are now digital, providing copies is a
relatively easy process. Once the equipment is purchased, there islittletimeinvolved, extra
copies are extremely inexpensive, and the chance of corruption is very minute. Therefore,
theburden to provide copies of an exhibit isnot terribly onerouswhen considering thedigital
technology now being used in the courts. It does not seem unreasonable to require a court,
or the party whose exhibit it is, to make several copies of the exhibit in case they are
requested. Of course, this assumes the defence will have access to such equipment at the
courthouse so there are few costs put on the litigant. If this can not be provided, the onusto
provide copies should either be on the Crown or the court.

InR. v. Casement,” a Saskatchewan Queen’ s Bench decision released in March 2009, the
Court applied the Dagenais/Mentuck test to six exhibits that contained audio and video
recordings of conversations during an undercover operation. The Court denied the
application but permitted the applicants, the CBC, CanWest Medialnc., and CTV to have
further accessto the original exhibits. To ensure continuity, thetrial judge held that only an
authorized member of the RCMP could operate the necessary equipment; the applicants,
however, would be responsible for all expenses incurred for arranging and replaying the
exhibits. This is another interesting possibility in terms of which party should bear the
burden. The question here would then be whether the media applicants would reduce their
profit margins or merely pass these costs onto their consumers, who would ultimately bear
the burden.

Justice Moen raised an interesting point when she questioned whether the public would
be willing to pay for a media right to copy and broadcast court exhibits (assuming that the
courts would incur some expenses in relation to the process — equipment, personnel, etc.).
This point, however, should perhaps be left unanswered until the government engages in
discussion with the public regarding it. In the present case, the Court could have at least
facilitated a means for the CBC to obtain a copy of the audio tape of the 911 telephone call
without great expense.

Justice Moen's consideration of the mainly practical matters of the application, such as
the system that would provide the copies and the inconvenience to the jury and counsel,
raised novel considerations that do not necessarily arise in the application of the
Dagenais/Mentuck framework. Whilethiswasadistinct feature of thejudgment, sothenwas
the absence of considerationsthat would have been produced by the Dagenais/Mentuck test.

C. INTERESTSAND RIGHTSNOT CONSIDERED

A distinguishing feature of the Court’ sapproach in Cairn-Duff wasthe absence of several
rights and considerationsthat are the heart of other judgments, namely the privacy rights of
the accused, the victim and/or their family, and any third parties recorded on the exhibit.
Justice Moen only considered them in her fourth issue raised under the heading, “ Are there

n 2009 SKQB 105, 330 Sask. R. 274.
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any other considerations which should be taken into account?’ ? It seems unusual that such
an important right, which is adeterminative factor in many cases, was not considered at the
forefront of the decision. Justice Moen deemed it unnecessary to consider these primary
interests based on the following:

Given that | have found that the CBC did not have aright to a copy of the audiotapes and that the CBC did
not meet the onus on themto show extraordinary circumstancesduring the course of thisjury trial warranting
copying of theaudiotapes, nor did the CBC provide proper noticetointerested parties, | do not havetoweigh
and balance the privacy interests, nor the proprietary interests surrounding the audi otape.73

Thisline of reasoning is precarious. If the CBC did have aright to a copy, which this Court
acknowledged it may, the Court would have concluded that access to the court exhibits
should not be granted based on not providing notice and the CBC not meeting itsonus. These
two arguments will be addressed in turn.

While Moen J. in Cairn-Duff took great care in describing the practical realities of the
courtroom — the day-to-day responsibilities of the jury, judge, and counsel during a jury
trial, and the time constraints they face — she did not afford the media the same practical
considerations in providing notice. She stipulated that in order to consider this application
properly, the applicants would have had to have given notice to the affected parties.™

Providing notice can be a difficult and complex task for the media applicants as time
constraints and the different physical locations of people often serve as significant barriers.
To illustrate, if the exhibit is entered in the morning and the mediawould like to air it that
afternoon or shortly afterwards, family members of the victims and witnesses could be
widely dispersed and difficult to contact. Moreover, if one of the interested parties were in
prison, the mediawould have to communicate through Corrections Canadaor the Crown. If
the judge were to alow a week for those parties to consider their positions and retain
counsel, the broadcast of the exhibit would have become old news and no longer be of
interest.

Although it has been suggested that the Crown would be in a better position to facilitate
contact with affected parties, thisis not to say that the media should not bear any obligation
to provide notice to the affected parties. However, it seems that in many of the cases, the
judge would often be able to predict the position of the affected parties from an objective
viewpoint, and thus properly consider the application. To illustrate, in R. v. Quintal,” in a
pre-sentencing report and forensi c assessment, the accused had reveal ed to acourt-appointed
psychiatrist the names of individuals he alleged sexually abused and who themselves had
committed other crimes. When the mediarequested accessto the assessment, the Court held
that wheretherewerethird party privacy intereststheinformation could not bereleased. This
line of reasoning is a substantive way of denying access to court exhibits as opposed to on
the basis of not giving notice.

2 See Cairn-Duff, supra note 3 at paras. 82-85.
s Ibid. at para. 85.

™ Ibid. at para. 55.

75 2003 ABPC 79, 335 A.R. 14.
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Finally, while Moen J. emphasized that the media had the right to attend the court
proceedings, shedid not acknowledgethe practical impedimentsthat themediaface, namely,
that they often|ack the staffing and resourcesrequired to be present for each trial they would
liketo attend, and for the entirety of the proceedings. By not addressing this and concluding
that the openness of the court had been satisfied, Moen J. indirectly further limited the
media’ s access to the courtroom.

D. SWITCHING THE ONUS OF PROVIDING ARGUMENT TO THE MEDIA

In the present case, the Court reversed the onus from the party seeking to limit court
accessto themedia. Thisappearsto beinconsistent with Toronto Sar, inwhich Fish J. held
that openness of the court was to be presumed until the party seeking to deny public access
could prove the disclosure would subvert the ends of justice.”™

The Court in Cairn-Duff manoeuvered around the original onus through its narrow
interpretation of the open court principle. It held, “[h]owever, herethe mediaare not seeking
to ensure that the court is open. They are seeking a copy of the exhibit.””

Justice Moen appeared to support the line of reasoning used by the Attorney General of
Canada in Black who argued that the principles surrounding publication bans do not apply
to the reproduction of exhibits because, whilethey are apart of the court record, they are not
produced by the court and have various property rights associated with them. The onus
wouldthen beon the party seeking themto provetheir accessiswarranted.” However, Moen
J. did not specifically approve this statement of the law and ultimately decided the issue of
onusonthebasisof fairness. Notably, in Black, Humphries J. instead applied the onus as set
out in Toronto Star and granted access to the videotapes.

Justice Moen stressed that when a media applicant brings forward an application during
the middle of a jury trial, it is unfair to Crown and defence counsel to have to prepare
arguments and provide evidence and make the jury wait, while the applicant is able to stand
by and wait. Thisled Moen J. to conclude that it is only fair for the media applicant to have
to provide evidence before the court. While her position is practical and based on common
sense, it appearsout of linewith thelong history of cases standing for the authority that there
isastrong presumption favouring openness of the courts.

What is more, Moen J. stated that the media applicant must satisfy the following
requirementsin order to make an application for acopy of acourt exhibit in the same format
it was presented in court:

(1) the mediahas the onus “to give notice to all persons that may be directly affected
by the broadcast of the recording,”

7 Toronto Star, supra note 12 at para. 21.
” Cairn-Duff, supra note 3 at para. 75.
e Ibid. at para. 78.
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(2) themediamust “put evidence before the Court asto why the Court should provide
or arrange for such copies,”

(3 the media then has the onus “to convince the Court that extraordinary
circumstances militating production of a copy of an exhibit are present in the
middle of ajury trial, and that the Court should hear the matter in the midst of the
jury tria,” and

(4) the media must then “provide legal argument to which interested parties can
respond.””®

This new approach compels the media to meet a number of stringent requirements to gain
access to broadcast exhibits where it was not obligated to so in the other cases. If this
approach isfollowed in subsequent decisions, the media’ saccesswill likely be significantly
restricted.

V. CONCLUSION

Justice Moen in Cairn-Duff went too far in preventing mediaaccessto court exhibits. The
novel approach she took addressed pragmatic considerations and raised thought-provoking
issues; however, her reasoning did not seem sufficient to replace the Dagenais/Mentuck
considerations suggested by the Supreme Court of Canada. Rather, the Albertacourtsshould
continueto apply the Dagenai /Mentuck test when the mediamakesan application for access
to court exhibits for broadcasting purposes rather than adopt the approach set out in Cairn-
Duff. The Dagnais/Mentuck test isworkablein thiscontext asit isby itsnatureaflexibleand
contextual test. It requiresthejudgeto carefully balancetherightsand interests of the parties
and the public, including “the right to free expression, the right of the accused to afair and
publictrial, and the efficacy of theadministration of justice”® and ensuresthat an application
will only be denied if there is a serious risk to the proper administration of justice.

The Dagenais/Mentuck test often produces conflicting interests and rights as it is an
inherently complex equation: there are often numerous affected parties who each have their
own interest and rights. But this also is why the equation works effectively; it allows the
judge to consider all of the relevant viewpoints and tailor a decision based on the specific
circumstances that will best serve the interests of the accused and the public.

One interest that is notably not directly addressed by either Moen J.'s approach or the
Dagenais/Mentuck test isthe privacy interest. It isindeed easy to imagine acasewhereone's
privacy interest in the court exhibit could be a central issue arising on the facts — to
illustrate, psychiatric assessments that become court exhibits could easily present such a
circumstance. The question that then arises is whether the Dagenais/Mentuck test will be
sufficient in balancing the competing rightsinlight of the privacy interest, or whether thetest
will need to be further modified.

I Ibid. at para. 80 [emphasis added].
g Mentuck, supra note 5 at para. 32.
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A clearer understanding of what exactly the open court principle entail swould also prove
constructive. This would enable the courts to have similar starting points in their analyses
and lead to more consistent decisions. Numerous lower court judgments that have recently
been released on this topic throughout Canada appear difficult to reconcile; thus, a
forthcoming judgment from the Supreme Court that settles the boundaries of this principle
iswarranted.

It is not without notice that these media applications can be disruptive during a trial,
however, they are disruptive because the court officials do not know whether to release
copiesof mediaexhibitsor not. The courts understandably want control of what getsreleased
to the public and what does not as part of upholding the integrity of the criminal justice
system, but the media cannot be faulted for this. If a court insists on maintaining effective
control over its exhibits, it should fedl obligated to give the mediatimely standing in court
in order to enable the mediato carry out its essential functionsin ademocratic society. The
legitimacy and functioning of the criminal justice system in Canada is predicated on the
public’ s acceptance of it. In order to have confidence in the justice system, society needsto
know what happensin it, including the decisions the courts make and how they make them.
Freedom of expression and communication isaconstitutionally guaranteed right that should
not easily beinfringed upon. Therefore, when acourt doesinfringe upon that right, it should
do so based on substantive considerations that lie at the core of such decisions rather than
ancillary or speculative matters.



