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The globalization of business affects the lives of

citizens around the globe, both positively and
negatively. With multinational corporations
transcending national boundaries with their business
operations comes the risk of adverse human rights
impacts, particularly in regions of the world with high
conflict, instability, and low governmental capacity.
The risk of human rights violations has led to an
increased emphasis on corporate social responsibility
measures at industry, national, and international
levels. One such protective measure includes statutory
grants of jurisdiction to courts to adjudicate claims
brought by foreign nationals alleging wrongdoings
abroad in the defendant’s home jurisdiction. This
measure allows foreign plaintiffs who have suffered
abuse at the hands of a multinational corporation in
their home jurisdiction to seek justice and
compensation from that corporate defendant in the
Jurisdiction where the corporation’s assets are located
and where the system of law is well-equipped to
redress the violations. This article first explores the
United States’ Alien Tort Statute and the seminal case
of Kiobel v. Royal Dutch Petroleum Co. to illustrate
the potential scope of extraterritorial human rights
litigation in America. Then the article canvasses recent
human rights litigation brought by foreign nationals in
Canada and concludes with the future of Canadian law
in this area.

La mondialisation des affaires a un effet sur la vie
des citoyens dans le monde entier, a la fois de maniére
positive et négative. Comme les multinationales
dépassent les frontiéres nationales de leurs opérations,
il y arisque de répercussions néfastes sur les droits de
la personne, surtout dans les régions du monde a
grands conflits, les régions instables et a faible
capacité gouvernementale. Le risque de violations des
droits de la personne a amené les entreprises a
accentuer les mesures de responsabilité sociale au
point de vue industriel, national et international. Une
de ces mesures protectrices comprend des concessions
d’origine législative aux tribunaux dans le but de
statuer sur une réclamation déposée par des étrangers
prétextant des actes répréhensibles a l’étranger dans
leressort d’attache du défendeur. Cette mesure permet
aux demandeurs étrangers, qui ont fait [’objet d’abus
de la part d’une multinationale dans leur propre
ressort, de demander justice et indemnisation de la
défenderesse dans le ressort oul se trouve les actifs de
celle-ci et out le systéme juridique est bien équipé pour
réparer les violations. Cet article commence par
explorer la loi américaine Alien Tort Statute et [/ 'arrét
faisant autorité Kiobel v. Royal Dutch Petroleum Co.
pour illustrer la portée potentielle des litiges
extraterritoriaux des droits de la personne aux Etats-
Unis. L’article passe ensuite en revue les derniers
litiges relatifs aux droits de la personne déposés par
des étrangers au Canada et conclut en parlant de
I’avenir de la loi canadienne en la matiére.
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|. INTRODUCTION

As business has expanded across national boundaries, so too has its power to affect the
livesof citizensaround the globe. Theseeffectsmay bepositive, bringing immenseeconomic
benefits where before there was little growth. These effects may al so be negative, including
the prospect of adverse human rightsimpacts. This reality hasled to an increased emphasis
on corporate social responsibility (CSR) measures within industry and at national® and
international levels.? One goal of CSR initiatives, amongst others, isto enact measures and
processes to prevent violations of human rights occurring in the course of business
operations. Unfortunately, despite these measures, issues still do arise. For example, the
international extractive sector often requires companies to operate in regions with high
conflict, instability, or low state institutional capacity. Companies with operationsin these
regions are exposed to the added risk of becoming involved in events, either directly or
indirectly, which may result in human rights violations against the local population.

If these victims of human rights violations wish to seek compensation, they necessarily
require an adjudicative centre for the hearing of claims. Victims may face difficulties
accessing a court able and willing to hear their claims. Presently, there is no dedicated
tribunal at the international level to assess or adjudicate such claims. Plaintiffs are left to
make use of domestic law and procedure either in their home jurisdiction, in the home
jurisdiction of the corporate defendant, or in some other jurisdiction that can be petitioned
to hear the claim. For the last 30 years, the United States federal courts frequently heard
claims by non-US citizens relating to human rights violations occurring around the world
pursuant to a provision known asthe Alien Tort Statute.® The ATS extends the jurisdiction
of the US federal courts to foreign plaintiffs seeking compensation for torts committed in

1 In 2009, the federal government of Canada announced a voluntary corporate social responsibility
strategy specifically amed at the Canadian international extractive sector: Foreign Affairs, Trade and
Development Canada, Building the Canadian Advantage: A Corporate Social Responsibility (CSR)
Strategy for the Canadian International Extractive Sector (March 2009), online: Government of Canada
<www.international .gc.caltrade-agreements-accords-commerci aux/topi cs-domai nes/other-autre/csr-strat-
rse.aspx>.

2 In 2005, the United Nations established amandate for a Special Representative of the Secretary-General
on theissue of human rights and transnational corporations and other business enterprises. In 2011, the
Special Representative, John Ruggie, issued a report containing guiding principles pursuant to that
mandate: John Ruggie, Guiding Principles on Business and Human Rights: Implementing the United
Nations “Protect, Respect and Remedy” Framework, UNHRC, 17th sess, Annex, Agenda Item 3, UN
Doc A/HRC/17/31 (2011) at 6.

8 28 USC 81350 (2006) [ATS].
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violation of the*law of nations” or international customary law.* A recent decision of theUS
Supreme Court, however, has created uncertainty as to the availability of the ATS going
forward for these types of claims.

In 1980, the ATS, which up until then was a seldom-used provision enacted by the First
Congress in 1789, was revived by non-US citizens to avail themselves of the US judicial
system in seeking redress from perpetrators of human rights violations.®> Since then,
jurisprudence interpreting and applying the ATS has evolved to capture the actions of state
actors, private individuals, and corporations around the world. The decision in Kiobel v.
Royal Dutch Petroleum Co.,* however, significantly curtailed the availability of the ATS on
the basis of the presumption against extraterritoriality. The Court held that in order for a
claim to fall within the ATS it must “touch and concern the territory of the United States,
[and] ... do sowith sufficient forceto displacethe presumption against extraterritorial [ity].””

The Court’ sdecision in Kiobel narrowed the availability of the ATS, and by extension the
availability of the US courts, for the purposes of adjudicating claims seeking redress for
human rights violations suffered elsewhere. With the procedural advantage of the ATS
compromised, plaintiffsmay now be searching for new jurisdictionswilling and ableto hear
these types of claims — jurisdictions such as Canada.

Canada currently does not have comparable legislation to the A7S. A private member’s
bill before the House of Commons, however, proposes to amend the Federal Courts Act® to
expressly permit persons who are not Canadian citizens to initiate tort claims based on
violations of international law or treatiesto which Canadaisaparty if the alleged acts occur
outside Canada.® The bill has not advanced beyond first reading. Comments from the
sponsoring MP, Mr. Peter Julian (Burnaby-New Westminster, NDP) at the reintroduction of
the bill indicate that the bill is intended to mirror the A7S and is targeted at the conduct of
Canadian corporations abroad, specifically Canadian mining companies:

The bill calls for extending the authority of the Federal Court system to protect foreign citizens against a
broad range of human rightsviolations committed by Canadian and non-Canadian corporations and persons
operating outside Canada. It would allow lawsuitsin Canadafor ahost of universal human rightsviolations,
such as genocide and torture, as well as activities that significantly destroy the environment or violate key
international labour rights.

Canada sjudicial system protects Canadiansfrom abusive conduct by corporationsor individual sand should
no longer permit some Canadian corporations to violate human rights abroad. These continue to be
committed abroad with impunity by some bad apples, some Canadian mining companies and other

4 See Jonathan Horlick et al, “ American and Canadian Civil Actions Alleging Human Rights Violations
Abroad by Oil and Gas Companies’ (2008) 45:3 AltaL Rev 653 at 654.

1bid at 655-58.

133 S Ct 1659 (2013) [Kiobel (USSC)].

1bid at 1669.

RSC 1985, ¢ F-7.

Bill C-323, An Act to amend the Federal Courts Act (international promotion and protection of human
rights), 1st Sess, 41st Parl, 2011 (first reading 5 October 2011) [Bill C-323].

© o N o a
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companies. Thishas animpact and, as aresult, we need to ensure that we have a court system that responds
to the needs of these foreign national st

Evenwithout Canadian 4 7S-typelegislation, former Supreme Court Justicelan Binniehas
recently called for Canadian courts to respond to the claims of foreign plaintiffs seeking
redressfor human rightsviolations occurring €l sewhere, calling for boldnessfrom Canadian
judges to address the issues that have traditionally been barriersto foreign plaintiffs:

Itisnot realistic to expect the creation of some sort of international tribunal to adjudicate such claimsgiven
the volume of complaints around the world particularly in the extractive industries; nor, if the present lack
of progressisany indication, isit likely that theinternational community will agree on aconvention defining
the appropriate circumstances for domestic courts to take jurisdiction. For the foreseeable future domestic
judgeswill either have to wash their hands of the whole problem or rethink some of the doctrines that stand
in the way of granting relief.1!

Recent decisions from the Superior Court in Ontario in Choc v. Hudbay Minerals Inc.,*
and Quebec in Association canadienne contre I'impunité (ACCI) c. Anvil Mining Ltd.*®
suggest that some Canadian judges may have heard Justice Binni€’ scall to judge boldly and
provide foreign plaintiffs alleging human rights violations with the opportunity to be heard
in Canadian courts. While these cases only decided preliminary motions, they have already
raised interesting questions relating to the legal concepts of jurisdiction and corporate
personality, two of the doctrines identified by Justice Binnie as requiring a “rethink.” The
outcome of those cases that proceed to a full hearing will undoubtedly have significant
conseguencesfor the future frequency of extraterritorial human rightslitigationin Canadian
courts, but so too will those cases that are ssimply able to avoid dismissal at a preliminary
stage of the proceeding. It isthe ability to continue prosecution of the claim that isvaluable
and communi cates to prospective claimantsthat a receptive jurisdiction has been identified.

This article will provide an overview of the modern evolution of the ATS, including the
recent decision of the US Supreme Court in Kiobel which callsinto question the utility of the
ATS for extraterritorial human rights litigation. This article will then consider political and
legal developmentsin Canada relating to extraterritorial human rights litigation, including
recent decisions from Ontario and Quebec which consider legal concepts critical to future
litigation in this area, as well as a proposal for the inclusion of an 47S-type amendment to
the Federal Courts Act.

1o House of Commons Debates, 41st Parl, 1st Sess, vol 146, No 27 (5 October 2011) at 1886 (Peter Julian).

n The Honourable lan Binnie, “Judging The Judges: ‘May They Boldly Go Where lvan Rand Went
Before'” (The Coxford Lecture, delivered at the University of Western Ontario, 16 February 2012),
(2013) 26:1 Can JL & Jur 5 at 18.

12 2013 ONSC 1414, 116 OR (3d) 674 [Choc].

3 2011 QCCS 1966, [2011] JQ No 4382 (QL) [4nvil (Qc CS)], rev’d 2012 QCCA 117, [2012] RLQ 153

[Anvil (Qc CA)].
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Il. ALIEN TORT STATUTE
A. HISTORY AND EVOLUTION OF THE ALIEN TORT STATUTE

The ATS was enacted by the First Congress of the United Statesin 1789. The text of the
ATS is brief:

The district courts shall have original jurisdiction of any civil action by an alien for atort only, committed
in violation of the law of nations or atreaty of the United States.*

The ATS was rarely invoked in the 200 years following its enactment. Prior to the 1980
decisionin Filartiga v. Pena-Irala,* the ATS wasraisedinfewer than two dozen proceedings
before the US federal courts with jurisdiction upheld in only two cases.’® In present times,
courts and commentators have struggled to understand the original meaning of the 47S and
to apply that meaning in the modern-day context. The “law of nations’ asreferenced in the
ATS has evolved considerably since the eighteenth century, and the succinct text of the ATS
provides little interpretive guidance. Anthony J. Bellia Jr. and Bradford R. Clark in their
article undertook an extensive analysis of the historical legal and political context in which
the ATS was enacted to understand the original meaning and purpose of the A7S:

In 1789, the most natural way to read the ATS, given itsfull legal and historical context, was as a grant of
jurisdictionto federal district courtsto hear common law tort claims by aliens against United States citizens
for intentional injuriesto person or property. Such harmsviolated the law of nationsand, if not redressed by
the perpetrator’ s nation, gave the victim’'s nation just cause for war. In light of these background principles,
the ATS is best understood as a self-executing, fail-safe measure that enabled the United States to avoid
responsibility for law of nations violations by permitting aliens to sue US citizens for intentional tortsin
federal courts. ™

As will be discussed further below, Bellia and Clark’s interpretation of the original
meaning and application of the A47S differs from the interpretation articulated by the US
circuit court in Filartiga,"® and till further from the interpretation determined by the US
Supreme Court in Sosa v. Alvarez-Machain.*®

The first modern consideration of the ATS was the 1980 case of Filartiga. This case
involved a claim brought by two Paraguayan nationals against a state actor (Inspector

14

ATS, supra note 3.
1 630 F (2d) 876 (2d Cir 1980) [Filartiga).
16 The two cases where jurisdiction was upheld were described in the decision of Filartiga, ibid at 887 n
21:
[The ATS] afforded the basis for jurisdiction over a child custody suit between aliensin Adra v.
Clift, 195 F.Supp. 857 (D.Md.1961), with afal sified passport supplying the requisiteinternational
law violation. In Bolchosv. Darrell, 3 Fed.Cas. 810 (D.S.C.1795), the Alien Tort Statute provided
an dternative basis of jurisdiction over asuit to determinetitleto slaves on board an enemy vessel
taken on the high seas.
See aso Anthony JBellia J- & Bradford R Clark, “The Alien Tort Statute and the Law of Nations”
(2011) 78:2 U Chicago L Rev 445 at 458; Theresa (Maxi) Adamski, “The Alien Tort Claims Act and
Corporate Liability: A Threat to the United States’ International Relations’ (2011) 34:5 Fordham Int’l
LJ 1502 at 1512.
v Bellia& Clark, ibid at 454.
18 Supra note 15.
1 542 US 692 (2004) [Sosa].
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General of Policein Paraguay) in relation to the kidnapping, torture, and murder of afamily
member in Paraguay as retaliation against the plaintiffs’ political activitiesand beliefs. The
plaintiffscited the 4TS both asa cause of action and as granting thefederal court jurisdiction
to hear their complaint.

The district court at first instance dismissed the complaint on jurisdictional grounds,
concluding that the federal court did not have jurisdiction over the subject matter of the
claim. In specific regard to the ATS, the district court held that the court was constrained by
precedent to construe narrowly the “law of nations’ as referenced in the ATS as*“excluding
that law which governs a state’ s treatment of its own citizens.”?

The decision was appeal ed to the Second Circuit where the Court held that whilethe ATS
did not grant rights to foreign parties, it did operate to open the federa courts for
adjudication of the rights already recognized by international law. According to Belliaand
Clark, the Court interpreted the ATSS expansively to allow “aliens to sue other aliens for
violations of international law that occurred outside of the United States.”? The Court held
that three elements of the casetriggered A 7S jurisdiction: (1) atort action, (2) brought by an
aien (only), (3) for violations of the law of nations.”? The Court held that the relevant
international law was not limited to that of 1789 when the 4TS was enacted.? The Court
determined that international law must beinterpreted asit has evolved and exists among the
nations of the world today with reference to the works of jurists writing on the topic, the
usage and practice of nations, and judicial decisions recognizing and enforcing that law.?*
The Court went on to conclude that “there are few, if any, issuesin international law today
on which opinion seems to be so united as the limitations on a state’s power to torture
persons held in its custody.”#

The next key development in ATS interpretation was the case of Kadic v. Karadzic.®
Kadic concerned aclaim brought by victims of the Bosnian war against anon-state actor, the
leader of insurgent Bosnian Serb forces, for human rights violations, torture, and summary
execution, aswell aswar crimesand genocide committed during thewar. In Kadic, the Court
considered whether a private individual could be sued in his private capacity for these
violations of the law of nations.

The district court dismissed the claim for lack of subject-matter jurisdiction concluding
that acts committed by non-state actors did not violate the law of nations.?” On appeal to the
Second Circuit, the Court disagreed with the lower court’ s approach that the law of nations,
in the modern era, “confines its reach to state action”; rather, certain forms of conduct
violated the law of nations*“whether undertaken by those acting under the auspices of astate
or asprivateindividuals.”® The Court cited the examples of piracy, davery, and war crimes.

2 Filartiga, supra note 15 at 880.

2 Bellia& Clark, supra note 16 at 459.
2 Filartiga, supra note 15 at 887.

# Ibid at 881.

% Ibid at 880.

% Jbid at 88L.

% 70 F (3d) 232 (2d Cir 1995) [Kadic].
2 Ibid at 237.

= Ibid at 239.
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With respect to torture and summary execution, the Court held that while state-sanctioned
torture and summary execution are proscribed by international law, private individual s may
only be held liable for these violations when such acts are perpetrated in the course of
genocide or war crimes.®

In 1997, an ATS case was brought against acorporate defendant in Doe v. Unocal Corp.®
The plaintiffsin Unocal were Burmese villagers who alleged that Unocal had engaged the
Burmamilitary to provide assistance during the construction of agaspipelinein Burma, and
that while so engaged, the military committed human rights violations including, forced
labour, murder, rape, and torture. The plaintiffs argued Unocal had aided and abetted the
Burmese military in these actions.

Giventhat thiswas one of thefirst timesthat acorporation had been named asa defendant
inan ATS proceeding,™ thereis surprisingly little consideration in the decision at either the
firstinstance or on appeal asto whether and in what circumstances acorporation can be held
to have violated the law of nations. The district court dismissed the plaintiffs' claimson the
basis that Unocal had not directly engaged in state action, nor had Unocal controlled the
Burmese military at the time the human rights violations had occurred. The appellate court
took asitsstarting point that a“threshold question in any [ATS] case against a private party,
such as [a corporation], is whether the alleged tort requires the private party to engage in
state action” in order to be held liable.* Citing Kadic, the Court noted that crimes like rape,
torture, and summary execution, which by themselves require state action for an individual
to be held liable, do not require state action when committed in furtherance of other crimes
like slave trading, genocide, or war crimes.®® The Court held that “forced labor isamodern
variant of slavery” and ruled that, “like traditional variants of slavetrading,” state action by
the private actor isnot required to giveriseto liability under the 4 7S.* The Court overturned
the dismissal of the portion of the claim against Unocal relating to aiding and abetting in
procuring forced labour.

Following Unocal, a number of other ATS actions were brought against corporations,
including Shell,® Chevron,® Barclay National Bank,* ExxonMobil,® Occidental,* Rio
Tinto,” Coca-Cola,* Royal Dutch Petroleum,* and the Canadian energy company Talisman
Energy.® Like in Unocal, the plaintiffsin these cases did not allege that corporations had
directly carried out human rightsviolations. Rather, the complaints against the corporations

2 Ibid at 243.

% 395 F (3d) 932 (9th Cir 2002) [Unocal].

s Adamski, supra note 16 at 1506, n 11.

a2 Ibid at 945 [emphasisin original].

3 Ibid at 945-46.

% Ibid at 946.

s Kiobel v Royal Dutch Petroleum Co, 621 F (3d) 111 (2d Cir 2010) [Kiobel (2d Cir)].

o Bowoto v Chevron Texaco Corp, 312 F Supp (2d) 1229 (ND Cal 2004).

s Khulumani v Barclay National Bank Ltd, 504 F (3d) 254 (2d Cir 2007).

s Doe VIII v Exxon Mobil Corp, 654 F (3d) 11 (DC Cir 2011).

39 Galvis Mujica v Occidental Petroleum Corp, 564 F (3d) 1190 (Sth Cir 2009); Carijano v Occidental
Petroleum Corp, 548 F Supp (2d) 823 (CD Cal 2008).

a0 Sarei v Rio Tinto, PLC, 671 F (3d) 736 (9th Cir 2011).

4 Bigio v The Cola-Cola Company, 239 F (3d) 440 (2d Cir 2000); Sinaltrainal v Coca-Cola Company,
578 F (3d) 1252 (11th Cir 2009).

a2 Wiwa v Royal Dutch Petroleum Company, 226 F (3d) 88 (2d Cir 2000).

e Presbyterian Church of Sudan v Talisman Energy Inc, 582 F (3d) 244 (2d Cir 2009).
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was aiding and abetting and conspiring with the state (often military) in the state’'s
violations.* In amost all of these ATS cases against corporations, “the question of whether
a corporation could be sued appears to have been assumed, with neither defendants raising
it asaconcern,” nor courts addressing it in their decisions.®

In 2004, in the decision of Sosa, the US Supreme Court for the first time considered the
modern invocation of the ATS, reviewing the history and context of its enactment. Sosa
concerned the kidnapping of the plaintiff, aMexican citizen, to return himto the USto stand
trial for the torture and killing of a US federal agent in Mexico. The plaintiff brought an
action under the ATS against the US federal agents and Mexican citizens involved in his
kidnapping, alleging that his abduction violated his civil rights.*®

The Court affirmed that the A7'S was ajurisdictional statute creating no new causes of
action, and that the ATS was “enacted on the understanding that the common law would
provide a cause of action for the modest number of international law violations with a
potential for personal liability at the time” of enactment.”” The Court concluded that the
historical record suggested that at the time the 4TS was enacted, the torts that would have
been contemplated by the First Congress corresponded to Blackstone's three primary
criminal offences against the law of nations: violation of safe conduct, infringement of the
rights of ambassadors, and piracy.* When applying the 4 TS in the context of the present-day
law of nations, the Court held that such norms must be “of international character accepted
by the civilized world and defined with a specificity comparable to the features of the 18th-
century paradigms we have recognized.”*

The Court applied its analysis of the A7 to the plaintiff’s claim and concluded that such
aclaim based on “asingleillegal detention of less than a day, followed by the transfer of
custody to lawful authorities and a prompt arraignment, violates no norm of customary
international law so well defined asto support the creation of afederal remedy.”® The Court
did not directly address the application of the ATS to corporate defendants. However, in a
footnote, the Court commented that a related consideration to the issue of whether a cause
of action ought to be subject to jurisdiction under the ATS is “whether international law

“ Horlick et al, supra note 4 at 658.
* Odette Murray, David Kinley & Chip Pitts, “Exaggerated Rumours of the Death of an Alien Tort?
Corporations, Human Rights and the Remarkable Case of Kiobel” (2011) 12:1 Melb JInt’| L 57 at 59.
46 Sosa, supra note 19 at 698.
47 Ibid at 724.
% Ibid.
49 1bid a 725. However, Bellia& Clark, supra note 16 at 542-43 argue that the Court’s analysisin Sosa
was overly narrow:
The ATS was not adopted, however, to grant federal courts jurisdiction merely to hear a narrow
classof tortscommitted by individual sacting on behal f of agovernment and anal ogousto thethree
international crimes that Blackstone singled out. Rather, the statute was designed to redress
ordinary torts committed by private US citizens against aliens. The reason was simple: any
intentional common law tort committed with force by a US citizen against the person or property
of an alien constituted a violation of the law of nations and imposed an obligation on the United
Statesto redresstheinjury or becomeresponsibleto thealien'snation. Thus, it wasthe basic party
alignment — rather than some specific characteristic of the underlying intentional tort — that
triggered jurisdiction under the ATS [footnotes omitted)].
% Sosa, ibid at 738.
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extends the scope of liability for aviolation of a given norm to the perpetrator being sued,
if the defendant is a private actor such as a corporation or individual .”**

B. KIOBEL V. RoyAL DuTCH PETROLEUM Co.

In Kiobel, the US Supreme Court again had an opportunity to consider the ATS. Kiobel
concerned a class action brought by Nigerian citizens against Royal Dutch Petroleum
Company and other Dutch, British, and Nigerian corporations (collectively Royal Dutch)
engaged in the exploration and production of oil in the Ogoni region of Nigeria. The
plaintiffs claimed that Royal Dutch had aided and abetted the Nigerian government in
committing human rights violations.

Some Ogoni people had organized a group to protest the environmental effects of oil
exploration in the region. The plaintiffs alleged that in 1993, Royal Dutch “responded by
enligting the aid of the Nigerian government to suppress’ these protests.® The plaintiffs
alleged that the Nigerian military forcesthen shot and killed Ogonis, attacked Ogoni vill ages,
beat, raped, and arrested residents, and destroyed and |ooted property, all with the assistance
of Royal Dutch.>® Specifically, the plaintiffsalleged that Royal Dutch provided transportation
to Nigerianforces, allowed corporate property to be used asastaging ground for attacks, and
provided food and payment to soldiers involved in the attacks.>*

Onappeal, the Second Circuit dismissed theplaintiffs' claimonthebasisthat corporations
could not be held liable under the ATS because there is no norm of customary international
law that recognizes the liability of corporations for violations of international law.® The
Court stated that thisissue had been “lurking” for sometimein ATS jurisprudence and that
ATS casesinvolving corporations had been decided in the past without squarely addressing
the issue of corporate liability.>® The Court specifically referenced the footnote in Sosa as
setting out the issue to be considered.> The Court cautioned that the fact that corporations
are“liable asjuridical persons under domestic law does not mean that they are liable under
international law (and therefore, under the ATS).” % The Court held that the instances where
thelaw of nationsimposed individual liability for alimited number of crimes (as established
in Kadic) could not be extended to corporate parties. The Court discussed at length, that
“customary international law has steadfastly rejected the notion of corporate liability for
international crimes, and no international tribunal has ever held a corporation liable for a
violation of the law of nations.”* Prior to the ruling in Kiobel, a number of decisions
allowing for ATS claims to proceed against corporations had been issued from the same

5t Ibid at 732, n 20, where the Court a so referenced two actions discussing liability of private actors:

Compare Tel-Oren v. Libyan Arab Republic, 726 F. 2d 774, 791-795 (CADC 1984) (Edwards, J.,
concurring) (insufficient consensus in 1984 that torture by private actors violates international
law), with Kadic v. Karadzi¢, T0F. 3d 232, 239-241 (CA 2 1995) (sufficient consensusin 1995 that
genocide by private actors violates international law).

52 Kiobel (2d Cir), supra note 35 at 123.

B bid.

% bid.

s Ibid at 149.

% Ibid at 124.

& 1Ibid at 120, n 18.

% Ibid at 118.

% Ibid at 120.
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circuit. The Second Circuit’s decision created uncertainty as to the status of corporate
defendantsin ATS litigation and the case was appealed to the US Supreme Court.

After oral argument at the US Supreme Court on the issues raised at the appellate level,
the Court directed the parties to file supplemental briefs addressing an additional question:
“Whether and under what circumstances the [ATS] allows courts to recognize a cause of
action for violations of the law of nations occurring within the territory of asovereign other
than the United States.”® The Court was concerned with the principle of statutory
interpretation known as the presumption against extraterritorial application, which provides
that when a statute gives no indication of an extraterritorial application, it has none.®*

In contemplating the issue of the extraterritorial application of the ATS, the Court,
repeating Sosa, noted “the need for judicia caution in considering which claims could be
brought under the ATS, inlight of foreign policy concerns.” % After reviewing thetext of the
ATS and historical context in which it was enacted, the Court held that there was nothing to
suggest that the First Congress intended the causes of action recognized under the ATS to
have extraterritorial reach.% Further, the Court concluded that there was “ no indication that
the ATS was passed to make the United States a uniquely hospitable forum for the
enforcement of international norms.”® Applyingitsinterpretationtotheplaintiffs claim, the
Court held that all relevant conduct took place outside the US and that the claim did not
touch and concern the territory of the US with sufficient force to displace the presumption
against extraterritorial application.®® With that, the Court held that the claim was barred.

The Supreme Court did not comment on the appellate court’s conclusion regarding
corporateliability for violations of thelaw of nations; however, the Court did makeapassing
referenceto the presence of amultinational corporation in ajurisdiction asbeing insufficient
to displace the presumption against extraterritorial application. The Court noted that “[i]f
Congress were to determine otherwise, a statute more specific than the ATS would be
required.”

C. THE UNSETTLED FUTURE OF ALIEN TORT STATUTE LITIGATION

Thefuture of 4TS human rightslitigation in the USisunsettled. There does not appear to
be any legidativeinitiative to amend the A TS as deemed necessary by the Supreme Court in
Kiobel to displacethe presumption against extraterritorial application. Going forward without
such alegislativeamendment, the courtswill haveto devel op factorsthat would be sufficient
to establish that a claim “touched and concerned” the US with “sufficient force” to displace
the presumption against extraterritoriality.®” Asit stands, without recoursetothe A TS, foreign

€0 Kiobel (USSC), supra note 6 at 1663.

8 Jbid at 1664.

& Jbid.

&3 Ibid at 1665-68.

o4 Ibid at 1668.

% Ibid at 1669.

®  Ibid.

& In one recent ATS case, adistrict court held that the attack on a US Embassy in Nairobi sufficiently
“touched and concerned” the US: Mwani v Bin Laden, 417 F (3d) 1 (DC Cir 2005).
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plaintiffs seeking recovery from foreign defendants will haveto establish jurisdiction in the
normal course of proceedings.

I1l. RECENT EXTRATERRITORIAL HUMAN RIGHTS
LITIGATION IN CANADA

Whilethe availability of the 4TS was an advantage to foreign plaintiffs proceedingin US
courts, other characteristics of the US legal system also made it a favourable forum for
litigation. These characteristics include the availability of contingency fee and pro bono
arrangements, that |osing partiesare not alwaysresponsiblefor an opponent’ slegal costs, the
availability of classaction proceedings, expansive discovery proceedings, and the chance of
high damage awards, including punitive damages.®® If it isin fact the casethat, following the
Kiobel decision, the US is no longer as open to hearing extraterritorial human rights
litigation, plaintiffs may look to other jurisdictions to have their claims heard. In particular,
they may seek jurisdictions which share some of the advantageous characteristics of the US
legal system described above.

Despite the absence of 4TS-type legislation, Canada’ s legal system shares a number of
characteristics with the US legal system which may influence plaintiffs when selecting a
jurisdiction. For example, Canada’ slegal system also allowsfor the use of contingency fees,
pro bono arrangements, and class proceedings. Aswell, in the Canadian legal system, losing
parties are not always responsible for an opponent’s costs. Canada does not have as
expansive discovery rightsasinthe US, nor are damage awards by Canadian courtsaslarge.
In this last respect, Canada may well be a preferable jurisdiction for corporate parties
exposed to this type of litigation.

A plaintiff seeking compensation in Canadian courts for human rights violations which
occur outside of Canada has anumber of optionswhen choosing to advance hisor her claim.
A plaintiff may obtain ajudgment from the courts of his or her home jurisdiction and seek
to have the judgment recognized in Canada s courtsfor enforcement against the defendant’ s
assets located in the jurisdiction. Alternatively, a plaintiff may commence a claim in a
Canadian court. Therulesof civil procedure of thevarious Canadian provincesandterritories
governthe procedurefor bringing aclaim. A threshold issuefor any litigation isthat in order
for aclaimto be heard in Canadian courts, it must fall within the court’ sinherent jurisdiction.
Even then, the court may decline to exercise jurisdiction in favour of a more appropriate
forum.

Inhisarticle, “ Globalization, International Human Rights, and Civil Procedure,” Trevor
C.W. Farrow explores the modern convergence of three traditionally separate topics:
globalization, international human rights, and civil procedure.®® In the context of
globalization and human rights, Farrow argues that civil procedure has become a
“gatekeeper” and plays a powerful rolein determining whether a party may have access to
rights and remedies:

e Seee.g. Doe I v Karadzic, 93 Civ 878 (PKL) (SD NY 2000), where the jury considered damages after
adefault judgment and delivered a verdict of $4.5 billion in damages against Karadzic.

& Trevor CW Farrow, “ Globalization, I nternational Human Rights, and Civil Procedure” (2003) 41:3 Alta
L Rev 671.
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Civil procedureis, in the end, about power. It is about power — albeit often retrospectively — to regulate
individual and corporate behavior. It is about power to manage efficiently and resolve expectations,
transactions, and disputes. And, ultimately, it is about power to access meaningful substantive rights and
remediesin afair and fulsome way. In the context of globalization and international human rights, far from
merely being atool of parochial domestic process, civil procedure has become a gatekeeper in this era of
modern commerce and social intercourse: a gatekeeper to the access of meaningful justice — through the
protection and/or the recognition of basic rights and liberties — for parties involved in civil matters with
global contacts.

In recent years, a small number of foreign plaintiffs have advanced claimsin Canadian
courts against Canadian corporations involved in the international extractive sector.™
Defendants have made use of the rules of civil procedure to challenge the plaintiffs very
early in the proceedings arguing that an action should be struck or stayed on the basis that
the court lacks jurisdiction or that the claim fails to disclose a reasonable cause of action.

Former Supreme Court Justice lan Binnie has called on the Canadian courts and legal
community to react to the issues raised by extraterritorial human rights litigation and notes
that the law has alot of catch-up work to do:

In the case of Canada, the overseas economic activity of our mining companies is enormous. Attempts at
federal legislation have been unsuccessful. In the absence of statutory authority the courts have not yet
addressed issues related to globalization and human rights with the sort of boldness and creativity we
associate with great judges like Ivan Rand.”

Justice Binnieidentifiestwo particul ar areaswhich requirejudicial boldnessasthey relate
to globalization and human rights litigation: the jurisdiction of necessity, and an update to
the doctrine of the “corporate veil.””® These concepts were at the centre of the recent
decisionsin Choc, Anvil, and Yaiguaje v. Chevron Corp.,” and rulings in these cases may
be a sign that some judges are heeding Justice Binnie's call for boldness.

A. CHoc V. HUDBAY MINERALSINC. — CLAIM OF NEGLIGENCE
1. THE CORPORATE VEIL

One of the issues that foreign plaintiffs face in bringing a claim against a corporate
defendant is that the corporation operating in the plaintiffs home jurisdiction is often only
one part of acomplex multinational corporate structure. Canadian law has long recognized
that acorporation isalegal entity distinct from its shareholders, and a parent corporationis
aso legaly distinct from a subsidiary. As Justice Binnie notes:

™ Jbid a 673 [footnotes omitted)].

n See Recherches Internationals Québec v Cambior inc, [1998] QJ No 2554 (QL) (CS) [Recherches];

Piedra v Copper Mesa Mining Corp, 2010 ONSC 2421, [2010] OJ No 2239 (QL), aff’d 2011 ONCA

191, 332 DLR (4th) 118; Choc, supra note 12; Anvil (Qc CS), supra note 13.

Binnie, supra note 11 at 19.

s Ibid at 20-21.

7" 2013 ONSC 2527, 361 DLR (4th) 489 (Sup Ct J) [Yaiguage (Sup Ct J)], rev’d 2013 ONCA 758, 118
OR (3d) 1 [Yaiguaje (CA)].

72
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This concept, deeply rooted in corporate law, is used regularly to deny liability of the head office, with its
deep pockets, for acts of its subsidiaries in the far flung regions of the world where, it is alleged, the
wrongful acts occurred. In a corporate pyramid the profits flow up the chain to the top (or are taken at
whatever corporate level seems most advantageous) but legal liability remains stuck at the bottom where
there may be liability but shallow pockets.”

Under Canadian law, this* corporate veil” may be pierced in very specific circumstances:
(1) when a corporation has been completely dominated, controlled, and used as ashield for
fraudulent or improper conduct; ™ (2) where a principal-agency relationship exists;” or (3)
where a statute permits.™

Plaintiffs must be precisein pleading their claimsin order to pierce the distinct corporate
identities between a parent corporation and its foreign subsidiaries. In the recent case of
Choc, the plaintiffs pleadings survived a preliminary motion to strike brought by the
defendantsin respect of claimsrelating to a parent company’s liability for the actions of its
subsidiary.

In 2011, three actions were commenced in the Ontario Superior Court by indigenous
Mayan Q' eqchi’ from El Estor, Guatemala against a Canadian mining company, Hudbay
Mineras, anditswholly-controlled foreign subsidiaries, in respect of humanrightsviolations
allegedly committed by private security personnel in Guatemala such as murder, violent
assault, and rape.” The plaintiffs alleged that these violations were committed during the
forced relocation of the Q' egchi’ from the vicinity of a proposed open-pit nickel mining
operation known as the Fenix mining project.®’ The Q' eqchi’ had previously claimed legal
rightsto the contested |ands and had reclaimed and occupied asmall part of thelandswhich
comprise the Fenix property &

The defendant Hudbay isaCanadian mining company headquartered in Toronto. Hudbay
held amajority interest in the subsidiary Compafiia Guatemalteca De Niquel (CGN), which
in turn owned the Fenix project.®? The defendant HMI Nickel Inc. (HMI) is a former
Canadian mining company which had amalgamated with Hudbay. HMI had previously
owned and operated the Fenix project.®®

® Binnie, supra note 11 at 20-21.
% Elbow River Marketing Limited Partnership v Canada Clean Fuels Inc, 2012 ABCA 328, 539 AR 68
at para 16 citing Transamerica Life Insurance Co of Canada v Canada Life Assurance Co (1996), 28
OR (3d) 423 (Gen Div) at para433-34.
i Thomas G Heintzman & Brandon Kain, “ Through the L ooking Glass: Recent Developmentsin Piercing
the Corporate Veil” (2013) 28:3 BFLR 525 at 539, n 76:
Theagency basisforimposing liability isdistinct from piercing thecorporateveil, sincetheformer
assumes that the corporation and controlling mind are distinct, whereasthelatter ignoresthe legal
persona of the corporation: Dumbrell v. Regional Group of Companies Inc. (2007), 85 OR (3d)
616 (CA) at para. 80. Nonetheless, the two concepts are frequently conflated by the courts: see
Globex Foreign Exchange Corp. v. Launt (2011), 335 DLR (4th) 257 (NSCA) at paras. 21-22.
™  Ibid at 539.
I Choc, supra note 12 at para 4.
8 Ibid.
8l Ibid at paras 11-13.
82 Ibid at para 8.
8 Ibid at para 9.
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The defendants initially intended to bring a motion to challenge the jurisdiction of the
Ontario court to hear the claims arguing that the more appropriate forum was Guatemala.
They subsequently elected not to proceed with the jurisdiction motion, and instead brought
a second motion to argue that the plaintiffs claims should be struck on the basis that they
failed to disclose a reasonable cause of action.® The test applied by the Court on a motion
to strike pleadings is whether, “ assuming the facts set forth in the statement of claim can be
proven, isit plain and obvious that no reasonable cause of action is disclosed.”®

The Court identified two possible causes of action in negligence as articulated in the
statement of claim: (1) Hudbay’ svicariousliability for the tortious conduct of its subsidiary
CGN and CGN's employees or agents (such liability would require a piercing of the
corporate veil); and (2) Hudbay’ s direct liability for its actions leading to the human rights
violations, including “wrongdoing initson-the-ground management of the Fenix project, and
in particular, its negligent management of the Fenix security personnel.”

Canadian law recognizesthe legal distinction between acorporation and its shareholders
often referred to as the “corporate veil.” As discussed above, Canadian courts have
recognized three circumstancesinwhich thelegal principle can be set aside and the corporate
veil can be pierced. Thefirst two wererelevant to this proceeding: (1) wherethe corporation
is completely controlled and being used as a shield for fraudulent or improper conduct; and
(2) where the corporation has acted as the authorized agent of its controllers, corporate or
human.®

Regarding thefirst exception, the Court held that the plaintiffs' claimin thisregard failed
as they had not plead the second element, noting that “[t]he fact that Hudbay allegedly
engaged in wrongdoing through its subsidiary is not enough to pierce the corporateveil. The
plaintiffs would have to allege that Hudbay had used CGN ‘as a shield for fraudulent or
improper conduct’, that the very use of CGN wasto avoid liability for wrongful conduct that
it carried out through CGN.”

The Court did find however that the plaintiffs had properly pleaded the second exception
in one of the actions in pleading that CGN was an agent of Hudbay in CGN’s decision to
retain the private security forces. The Court concluded that “the claim based on piercing the
corporate veil ... should be allowed to proceed to trial .”

8 Ibid at paral. The defendants brought two further motions: (a) in the event that thefirst motion to strike
was successful, the defendants sought to have the remaining action stayed or dismissed on the ground
that the Ontario Superior Court did not have jurisdiction and (b) the defendants moved to strike one of
the actions on the basis that the limitation period had expired. The Court denied both of these motions.

& Ibid at para40.

86 Ibid at paras 25, 31.

&7 1bid at para47 citing Shoppers Drug Mart Inc v 6470360 Canada Inc, 2012 ONSC 5167, [2012] OJNo
4320 (QL) at paras 72-73.

& Choc, ibid at para48; Rules of Civil Procedure, RRO 1990, Reg 194, r 21.01(1)(b).

8 Choc, ibid at para49.
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2. DuTY oF CARE

In order to show direct negligence, the plaintiffs did not claim that Hudbay was
responsible for the torts committed by the private security personnel. Rather, the plaintiffs
claimed Hudbay was directly negligent in failing to prevent the harms committed by the
private security personnel.* The Court recognized that this claim of negligence was based
on anovel duty of care and, accordingly, applied the test to establish anovel duty of care as
prescribed by the Supreme Court of Canada (the Anns/Cooper test).™*

The Anns/Cooper test to establish anovel duty of care hasthree parts, as summarized by
the Court in Choc:

(0] that the harm complained of is areasonably foreseeable consequence of the alleged breach;

2 that thereis sufficient proximity between the partiesthat it would not be unjust or unfair to impose
aduty of care on the defendants; and,

(©)] that there exist no policy reasons to negative or otherwise restrict that duty.92

If foreseeability and proximity are established, a primafacie duty of careisfound to exist,
subject to the consideration of public policy in the third branch of the Anns/Cooper test.

Regarding foreseeahility, the Court noted that the plaintiffs had pleaded that Hudbay had
knowledge of the use of violence by security personnel during forced evictions, that such
violence had been used in previous forced evictions that Hudbay had requested at the Fenix
site, and “that the security personnel were unlicensed, inadequately trained and in possession
of unlicensed and illegal firearms.”*® The Court held that the facts as pleaded, “if proven at
trial, could establish that the harm complained of was the reasonably foreseeable
consequence of the defendants’ conduct.”*

The second branch of the Anns/Cooper test is whether there is a proximate relationship
between the plaintiffs and defendants. The Court referenced the plaintiffs' pleadingswhich
stated that representatives of Hudbay had made public statements which indicated that
Hudbay had turned its mind to the issue of how to deal with the ongoing land conflict
between it and the Q' eqchi’ and that representatives of Hudbay had made public statements
that Hudbay had adopted the Voluntary Principles on Security and Human Rights, a set of
standards applicableto the useof private security forcesat resourceextractive projects.® The
plaintiffs had also pleaded that Hudbay’ s executives and employeeswere directly in charge

90 Ibid at para52.

ot See Anns v Merton London Borough Council (1977), [1978] AC 728 [Anns]; Cooper v Hobart, 2001
SCC 79, [2001] 3 SCR 537 [Cooper].

o2 Choc, supra note 12 at para57, citing Odhavji Estate v Woodhouse, 2003 SCC 69, [2003] 3 SCR 263
at para52.

93 Choc, ibid at para 63.

% Ibid at para65.

e Ibid at para67; online: Voluntary Principleson Security and Human Rights <www.voluntaryprinciples.
org>.
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of on-the-ground operations of the Fenix project, including both community relations and
security.®

The Court held that the public statementsby Hudbay concerning itsrelationshipwithlocal
communities and its commitment to respecting human rights would have led to certain
expectations on the part of the plaintiffs. The Court concluded that, based on the pleadings,
it would not be unjust or unfair to impose a duty of care on the defendants and held that a
“prima facie duty of care may be found to exist for the purposes of the motion.”%’

The Court then turned to the final branch of the Anns/Cooper test: whether there are any
policy reasons to negate or otherwise restrict the prima facie duty of care. The defendants
argued that recognizing such a duty risks exposing any Canadian company with aforeign
subsidiary to amyriad of meritless claims and would likely impinge upon the fundamental
principle of separate corporate personality.® In a previous hearing, the Court had granted
Amnesty International intervener statusto provide submissionswith respect to issues of law
and the concept of direct parent liability.® Amnesty also made submissions with respect to
the policy reasons for recognizing such a duty of care, namely that, “in order to preserve
Canada’s reputation, Canadian society has a strong interest in ensuring that Canadian
corporations respect human rights, wherever they may operate and whatever ownership and
business structure they may put in place to advance their operationsin foreign countries.”*®

The Court noted that, given the competing policy considerations advanced by the
plaintiffs, defendants, and intervener in recognizing a duty of care in the present
circumstances, this alone would prevent the Court fromfinding it plain and obviousthat this
branch of the Anns/Cooper test would fail. In addition, the Court noted authorities which
cautioned against dismissing aclaim based on policy reasonsat the motion stage beforethere
is a complete record before the Court.’® The Court went on to dismiss the defendants
applications.

4, CONCLUSION

The Court did not make any findings of fact or determinations of the merits of the
plaintiffs claims. The defendants will be permitted to raise their arguments against the
recognition of the novel duty of care again at trial. The practical implications of thisruling,
however, is that the defendants must now proceed with complex and costly litigation. This
case, should it proceed totrial, hasthe potential to set a precedent with far-reaching impacts
for theinternational extractive sector in particular, and potentially all Canadian corporations
operating oversess.

% Choc, ibid at para69.

o Ibid at para70.

o8 Ibid at para72.

9 1bid at para37. See United Canadian Malt Ltd v Outboard Marine Corp of Canada Ltd (2000), 48 OR
(3d) 352 (Sup Ct J).

10 Choc, ibid at para 39.

L Jbid at para 74 citing Haskett v Equifax Canada Inc (2003), 63 OR (3d) 577 at para 52.
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B. ASSOCIATION CANADIENNE CONTRE L' IMPUNITE (ACCI) C.
ANVIL MINING LTD. — A CLASSACTION

1. JURISDICTION

Jurisdiction is perhaps the most important area of civil procedure triggered in the
intersection between globalization, international human rights, and civil procedure.’® Foreign
plaintiffs in Canadian courts may face early challenges from defendants in respect of the
jurisdiction of the court to hear the claim. In assessing whether a court has jurisdiction to
hear aclaim, the court considerswhether thereisa*real and substantial connection” between
the dispute and the chosen forum.'® Even where a court finds that it has jurisdiction to hear
aclaim, a court may decline to hear the claim on the basis that there is some other more
convenient forum.’® As Farrow points out, the issue of jurisdiction raises the theme of
power:

The question of whether a court is willing to grant or deny jurisdiction over a given cause of action or
litigation becomes, in the end, a question of power. Because different justice will be dispensed in different
jurisdictions, the decision to afford or deny jurisdiction isathreshold decision that ultimately may mean the
difference between meaningful justice gained and meaningful justice deni ed.1%®

In Anvil, the corporate defendants opposed an application for authorization to institute a
class action and sought a declaration that the Quebec Superior Court lacked jurisdiction to
hear the claims brought by theforeign plaintiffsor, in the alternative, that the proposed class
members home jurisdiction was preferable to Quebec.

The plaintiff, the Association canadienne contre I’impunité (ACCI), was the creation of
five non-governmental organizations which came together to incorporate in Quebec'® with
the mission to represent residents of the town of Kilwa, in the province of Katanga in the
Democratic Republic of Congo (DRC or Congo) in respect of aproposed class action. The
class action related to Anvil Mining Ltd.’s (Anvil Mining) involvement in human rights
violations which occurred during a military operation in Kilwa in October 2004.2” The

02 Farrow, supra note 69 at 690.

18 Club Resorts Ltd v Van Breda, 2012 SCC 17, [2012] 1 SCR 572 a para 69 [Van Bredal).

14 Jbid at paras 101-103. Recherches, supra note 71, was a class action brought in the Quebec Superior
Court by foreign plaintiffs against Cambior, a Canadian mining company which owned an interest in
a gold mine in Guyana through a Guyanese subsidiary. The claim concerned the collapse of a dam
storing effluent containing cyanide and heavy metals which contaminated two nearby rivers. Local
investigations determined that the breach of the dam was a result of faulty construction. Cambior
contested the proposed class action on the basis that the Quebec Superior Court lacked jurisdiction or,
inthe alternative, should declinejurisdiction on the basis that Guyana was the more convenient forum.
The Court concluded that both Quebec and Guyana had jurisdiction to try the issues and moved on to
consider theappropriateforum. Theplaintiffsclaimed that thevictimswoul d bedeniedjusticeif thecase
was heard in Guyana, and in support relied on the expert evidence of a Quebec law professor who had
conducted a survey of the legal system and concluded that the inefficiencies were so great so as to
undermine due process. Cambior submitted conflicting expert evidence. The Court preferred Cambior’s
evidence on the point and held that this case was one of the exceptional instances where the court ought
to decline to exerciseitsjurisdiction.

15 Farrow, supra note 69 at 691 [footnotes omitted].

%6 ACCI wasincorporated pursuant to Part 111, Division 111 of the Companies Act, RSQ, ¢ C-38.

07 Anvil (Qc CA), supra note 13 at paras 21-26.
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designated member, Adéle Mwayuma, lost two sons and all of her property during the
military operation.’®

Anvil Mining wasaCanadian mining company founded in January 2004 in the Northwest
Territories.® Its head office wasin Perth, Australiaand its main activity was the operation
of a copper mine near Kilwain the DRC.**° The lack of transportation infrastructure in the
DRC required that Anvil Mining transport ore from its mine through port installations in
Kilwa, acrossL ake Mweru, and into neighbouring Zambiawhereit was sent onto processing
facilitiesin South Africaand Namibia.**

On 13 October 2004, asmall group of armed insurgents from Zambia entered the town of
Kilwa and proclaimed the independence of Katanga from DRC. Informed of the situation,
the Congolese government dispatched the army to take back control of Kilwa within 48
hours. The army lacked the necessary transportation to get to Kilwain time to execute its
orders. Anvil Mining provided trucks and driversto transport the troops to Kilwa. As well,
Anvil Mining transported troops on its plane to Kilwa after evacuating Anvil Mining
personnel to anearby centre. Anvil Mining’' sposition wasthat it did not have achoiceinthe
matter and that its assistance was requisitioned by the government.™? The plaintiff,
meanwhile, alleged that Anvil had provided thelogistical assistanceonitsown initiativeand
inits own interest.

Reports of what transpired when the Congolese troops arrived in Kilwa differ. The
SupremeMuilitary Court of the DRC concluded that fighting between thearmy andinsurgents
resulted in several deaths on both sides and a number of houses burned.™* The United
Nations Organization Mission in the Democratic Republic of Congo conducted an
investigation of the October 2004 operation and concluded that the armed forces summarily
executed approximately 100 civiliansand plundered the property of theresidentsof Kilwa.*®

The proposed class action sought damages on the grounds that the actions of the
Congolese army against the population of Kilwa, with Anvil Mining's assistance and
knowledge, constituted crimes against humanity and that by acting asan accompliceto these
crimes, Anvil Mining assumed its responsibility pursuant to Congolese domestic law.™®
Anvil Mining opposed the certification of the class action arguing that Quebec lacked the
jurisdictionto hear the claim. Under article 3148(2) of the Civil Code of Québec, jurisdiction
may be established when the defendant isalegal person, isnot domiciled in Quebec but has
an establishment in Quebec, and the disputerelatesto the defendants’ activitiesin Quebec.™”

18 Association Canadienne Contre L’Impunité ¢ Anvil Mining Limited (Requéte Pour Autorisation

D’ Exercer Un Recours Collectif et Pour Etre Désignée Représentane, 8 November 2010) at para 2.33
[A4nvil, Class Action Pleading].

19 |n March 2010, Minmetals Resources Ltd. (now MMG Limited) acquired Anvil Mining Ltd. in a
friendly takeover bid: “Company History,” online: MMG <www.mmg.com/en/About-Us/company-
overview/company-history.aspx>.

MO Ibid.

ML Anvil, Class Action Pleading, supra note 108 at para 2.44.

12 Anvil (Qc CS), supra note 13 at para 2.

M3 Anvil, Class Action Pleading, supra note 108 at para2.81.

14 Anvil (Qc CS), supra note 13 at para 2.

15 Anvil, Class Action Pleading, supra note 108 at para 2.73.

16 Ibid at para2.165.

. Art 3148(2) CCQ.
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Anvil Mining argued that the test to establish jurisdiction in Quebec in the present case
was not met because at the time of the events in dispute in Kilwa, Anvil Mining had no
establishment in Quebec and did not carry on any activitiesin Quebec.™® Anvil Mining did
not open its Quebec establishment, an office in Montreal, until June 2005, more than six
months after the events in Kilwa.'® The Court rejected Anvil Mining’s argument on this
point noting that there was no requirement under the CCQ that the referenced establishment
must exist when the facts giving rise to liability occur. Rather, the Court held that it was
sufficient that the establishment existed in Quebec when the action was brought.®

Anvil Mining’ ssecond argument to dispute jurisdiction wasthat the dispute at issueinthe
claim did not relate to Anvil Mining’s activities in Quebec. The Montreal office had two
employees, an executive responsible for maintaining relationships with investors and
shareholders, and a part-time administrative assistant. The Court rejected this argument as
well. The Court held that the evidence showed that the only activity of Anvil Mining wasthe
operation of minesin Africaand that the activities of the Montreal office wereinextricably
linked to those carried out in the DRC. Further, the Court found that the Montreal officewas
directly involved in managing the crisis created by the events in question.** The Court
concluded therefore that the role of the Montreal-based Anvil Mining employees was
necessarily linked to the operation of the mine in DRC since it was the only activity of the
corporation.'?

Having failed on the first ground of its motion to establish that the Court lacked
jurisdiction over the claim, Anvil Mining argued the Court ought to decline jurisdiction on
the basis that Quebec was clearly an inappropriate forum while another forum (either
Australia, the location of Anvil Mining's head office, or DRC) was clearly the more
appropriate forum to resolve the dispute between the parties involved.'?

The plaintiff argued previous attempts to seek redress in proceedings in DRC and
Australiawerethwarted and those jurisdictionswere therefore not clearly more appropriate.
The SupremeM ilitary Court of the DRC had conducted atrial of membersof themilitary and
three Anvil Mining executives in 2007 in respect of the Kilwa incident. Several civilian
victimsjoined the military proceeding and advanced civil claims. These claimswere denied
by the Court. Two members of the military were convicted of murder, not war crimes, and
all others, including the Anvil Mining executives, were acquitted.™ The plaintiff submitted
that the Office of the United Nations High Commissioner for Human Rights had expressed
concernswiththelack of impartiality and independencewithinthe Congolese military justice
systeminthis proceeding.® Anvil Mining provided evidenceto the Court from an expertin
Congolese law to dispute the allegation that the proceedings lacked fairness.® Aswell, the
expert noted that the civilian participantsin the military proceeding could have appealed the

18 Anvil (Qc CS), supra note 13 at para 12.

9 Ibid.

20 bid at para 16, citing Rees ¢ Convergia, 2005 QCCA 353, [2005] JQ No 3248 (QL) at paras 48-49.

21 Anvil (Qc C9), ibid at para11.

122 Ibid at para29.

128 Ibid at paras 30-32.

24 Anvil (Qc CA), supra note 13 at paras 27-29.

25 Ibid at para 33, citing United Nations Human Rights Office of the High Commissioner, Democratic
Republic of the Congo, 1993-2003: Report of the Mapping Exercise (August 2010) at para 869.

126 Anvil (Qc CA), ibid at para 32.



408 ALBERTA LAW REVIEW (2014) 52:2

dismissal of their claimsto the Congolese Supreme Court of Justice but that they did not do
&).127

In 2007, a class action was brought in Australia on behalf of a number of victims of the
Kilwa events.’® According to the alegations in the plaintiff’'s motion, “the Congolese
government impeded the movements of the victims’ preventing them from providing
instructions to Australian counsel.'® The Australian firm that had taken the case ultimately
withdrew, and the plaintiff alleged that the victims were unable to find other legal counsel
willing to carry on the action in Australia.**

The Court concluded it wasimpossible to determine that the DRC authorities or those of
Australiawould be much more appropriate to resolve the dispute. The Court further noted
that at this stage of the proceedings, everything indicated that if the Court dismissed the
action on the basis of forum, there would be no other possibility for victimsto be heard by
a civil justice system.™ The Court dismissed Anvil Mining's motion challenging
jurisdiction.

The plaintiff had also raised an additional basis for jurisdiction — the jurisdiction of
necessity. This doctrine holds that in certain cases, despite the absence of a real and
substantial connection, wherethereisno other forum in which aplaintiff can reasonably see
relief, there is aresidual discretion of the courts to assume jurisdiction.*®* This concept is
codified in article 3136 of the CCQ which provides that if a Quebec court does not have
jurisdiction, it may accept jurisdiction only in exceptional circumstances.**®

The concept of jurisdiction of necessity has received little judicial consideration in
Canada.”® In the 2010 case of Charron Estate v. Village Resorts Ltd., the Ontario Court of
Appeal considered the circumstances in which acourt may invoke jurisdiction of necessity:

The forum of necessity doctrine recognizes that there will be exceptional cases where, despite the absence
of area and substantial connection, the need to ensure access to justice will justify the assumption of
jurisdiction. The forum of necessity doctrine does not redefine real and substantial connection to embrace
“forum of last resort” cases; it operates as an exception to the real and substantial connection test. Where
there is no other forum in which the plaintiff can reasonably seek relief, there is a residua discretion to
assume jurisdiction. In my view, the overriding concern for access to justice that motivates the assumption
of jurisdiction despitei nadequate connection with theforum shoul d be accommodated by explicit recognition

of the forum of necessity exception rather than by distorting the real and substantial connection test. 1

The Van Breda decision was appealed to the Supreme Court but that court declined to
consider the issue of jurisdiction of necessity beyond a passing reference that where a court

27 Ibid.

128 Ipid at para34.

2 Jbid at para 35 [translated from French in 2012 CarswellQue 15234 (WL Can)].

130 Ibid at para 37.

Bl Anvil (Qc CS), supra note 13 at paras 38-39.

132 Van Breda, supra note 103 at para 100.

3 Art 3136 CCQ.

134 Binnie, supra note 11 at 20; Chilenye Nwapi, “Jurisdiction by Necessity and the Regulation of the
Transnational Corporate Actor” (2014) 30:78 Utrecht JIntl & European L 24.

1% 2010 ONCA 84, 98 OR (3d) 721 at para 100.
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determines that it does not possess jurisdiction over a dispute “it must dismiss or stay the
action, subject to the possible application of the forum of necessity doctrine, which [the
Court] need not address in these reasons.”**

Given that the Superior Court of Quebec dismissed Anvil Mining’ smotion, it did not rule
whether these facts constituted exceptional circumstances sufficient to justify invoking the
doctrine of jurisdiction of necessity.**

2. COURT OF APPEAL

Anvil Mining successfully appealed the denial of its motion to the Quebec Court of
Appeal. TheCourt of Appeal considered thetiming of theopening of Anvil Mining’' s Quebec
establishment and held that the “complete lack of an establishment and activities [of a
defendant in a jurisdiction] when the facts giving rise to liability occur is certainly a
significant €lement to determine whether the dispute relates to its activities in Quebec.”*®
Applying thislogic, the Court of Appeal was unableto find a connection between the faults
alegedly committed by Anvil Mining at the time of the Kilwa events in October 2004 and
any activities allegedly undertaken in Quebec in June 2005, and thus, was unable to find a
real and substantial connectionwith Quebec authorities.™® The Court granted Anvil Mining’s
appeal and ruled that Quebec did not havejurisdiction over the claim. Inlight of thisfinding,
the Court did not consider the issue of appropriate forum but did address the availability of
the doctrine of the jurisdiction of necessity.

Article 3136 of the CCQ codifies the concept of jurisdiction of necessity in Quebec civil
procedure;

Even though a Québec authority has no jurisdiction to hear a dispute, it may nevertheless hear it provided
the dispute has a sufficient connection with Québec, if proceedings cannot possibly be instituted outside
Québec or where the institution of such proceedings outside Québec cannot reasonably be required.140

The Court cited examples of the exceptional circumstances where this provision may be
engaged including the breakdown of diplomatic or commercial relationswith aforeign state,
the need to protect a political refugee, or the existence of a serious physical threat if the
dispute were to be undertaken before the foreign court.’** The Court noted that a party
seeking to rely on article 3136 bears the burden of proof to establish the existence of one of
these exceptional circumstances.*

The exceptiona circumstance considered by the Court in Anvil was the ability of the
victimsto obtain justicein the DRC or to apply successfully to tribunalsin Australia.** The

136 Van Breda, supra note 103 at para 100.

B Anvil (Qc CA), supra note 13 at para 49.

138 Ibid at para79 [translated from French in 2012 Carswell Que 15234 (WL Can)] [emphasisin original].

139 Ibid at para93.

40 Art 3136 CCQ.

¥ Anvil (Qc CA), supra note 13 at para 98, citing Lamborghini (Canada) Inc ¢ Automobili Lamborghini
SPA (1996), [1997] RJQ 58 at paras 44-47.

12 Anvil (Qc CA), ibid at para 99.

438 Ibid at para 96.
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Court held that the plaintiff had failed to present evidence to specifically counter Anvil
Mining's expert witness who had expressed the opinion that the victims participating in the
military court could have brought their case to the Congolese Supreme Court of Justice.**
Further, the Court noted that the information filed by the plaintiff was restricted to
commentary on the military court proceeding specifically and did not address how
proceedings would unfold before the Supreme Court of Justice should those victims have
appealed.™ Regarding the Australian proceeding, the Court noted that Australiawas not a
country where it may be believed that its citizens were treated unfairly or unequally before
the courts.™® The Court found that the only reason apparently barring the victimsfrom going
beforethe Australian courtswasthe difficulty in convincing counsel to bring proceedings.**’
The Court noted that it did not have evidence before it of what measures had been taken to
that end.*®

The Court concluded that the plaintiff had not demonstrated that it would be impossible
to gain access to a foreign tribuna and had not established that the case had a sufficient
connection to Quebec to meet the requirements of article 3136 of the CCQ.**°

Commentators have noted that the Court of Appeal failed to consider in its reasons for
judgment the third basisfor taking jurisdiction under article 3136.%%° Applying thiscriterion,
even if it were conceded that it was not absolutely impossible for the victims to take action
inAustralia, it may have been possiblefor the Court to concludethat the circumstances could
justify that it would not be reasonabl eto requirethat applicantsinstitute proceedingsthere.’>
Unfortunately thisissue remains unresolved asthe Supreme Court of Canadarefused to hear
the appeal of the decision of the Quebec Court of Appeal .’*?

3. CONCLUSION

While the Court of Appeal certainly took a more narrow view of jurisdiction than the
Superior Court, the Anvil case does not close the door to future claimsin Quebec by foreign
plaintiffsas suggested by some commentators.*>® The A4nvil Court of Appeal decisioninstead
provides helpful guidance for future claims. When making arguments relating to forum or
jurisdiction of convenience, plaintiffs will have to provide focused and comprehensive
evidence as to the specific barriers faced by the plaintiffs in commencing proceedings in
other jurisdictions. Aswell, any plaintiff seeking to rely on article 3136 will haveto advance
an argument which carefully addresses al criteriafor afinding of jurisdiction of necessity.

14 Ibid at para100.

M5 Ibid.

146 Jbid at para 101.

7 Ibid at para102.

Y8 Ibid.

4 Ibid at para103.

E’i Geneviéve Saumier, “Commentaire sur Anvil Mining” (2013) 9:1 JSDLP 145 at 152.
1bid.

152 Anvil (Qc CA), supra note 13, leave to appeal to SCC refused, 34733 (1 November 2012).

158 Saumier, supra note 150 at 154-55.
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C. YAIGUAJE V. CHEVRON CORP. —
RECOGNITION OF FOREIGN JUDGMENTS

A defendant that succeeds in having a claim stayed for reasons of jurisdiction may find
itself back in court facing a proceeding for the recognition of a foreign judgment. If a
Canadian court determines that it does not have jurisdiction or that some other jurisdiction
is a more convenient forum, that plaintiff may still return to a Canadian court with a
judgment obtainedintheir home country and bring an action for recognition of that judgment
in Canada:

[T]o the extent that [multinational corporations] take the benefit of doing businessin foreign jurisdictions,
they also need to be aware that their activities may be scrutinized by the courts of those jurisdictions. This
is particularly so if efforts to litigate in domestic courts have failed as a result of negative preliminary
jurisdictional determinations. If a court rejects a claim on forum non conveniens grounds, based partly on
the notion that aforeign state has “the proven capacity to mete out fair and equal justice,” it should take a
close look at a subsequent argument that a judgment from that foreign jurisdiction should not be enforced
IocaIIy.154

In Beals v. Saldanha,” the Supreme Court considered circumstances where a foreign
judgment would be recognized in Canadian courts, with Justice M aj or for themajority noting
that “[i]nternational comity and the prevalence of international cross-border transactionsand
movement call for a modernization of private international law.”**® The threshold issue for
recognition of aforeignjudgment isthat therebea*real and substantial connection” between
the cause of action and the foreign court.™> There are a number of defences availableto a
domestic defendant in contesting therecognition of aforeign judgment, including: (1) raising
new and material facts, not available to the foreign court, which evidence that the foreign
judgment was obtained by fraud;**® (2) establishing that the foreign proceedings were
contrary to Canadian notions of fundamental justice and the defendant was not granted afair
process;™ and (3) showing that enforcement of the foreign judgment is contrary to the
Canadian concept of justice as a matter of public policy.'®°

In Yaiguaje, the Ontario Superior Court considered an action brought by Ecuadorian
citizensfor the recognition of ajudgment obtained by the plaintiffsin the Ecuadorian courts
against Chevron Corporation. Chevron Corporation is a US corporation incorporated in
Delaware with its head office in San Ramon, California.*®* In the Ontario Superior Court
proceeding, the plaintiffs named Chevron Corporation as adefendant, aswell asaCanadian
subsidiary, Chevron Canada Limited (Chevron Canada) that was neither a party to the

- Farrow, supra note 69 at 708-709 [footnotes omitted).

%2003 SCC 72, [2003] 3 SCR 416 [Beals).

186 Ibid at para28.

57 Ibid at para32.

138 Ibid at para50.

0 Jbid at para59.

80 Ipid at para71. The Court provides awarning about utilizing this defence at para 75:
The use of the defence of public policy to chalenge the enforcement of a foreign judgment
involvesimpeachment of that judgment by condemning theforeign law on which thejudgment is
based. It is not aremedy to be used lightly. The expansion of this defence to include perceived
injustices that do not offend our sense of morality is unwarranted. The defence of public policy
should continue to have a narrow application.

161 Yaiguaje (CA), supra note 74 at para 6.
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Ecuadorian proceedings nor named in the Ecuadorian judgment.’® Chevron Canadais an
operating company and seventh-level indirect subsidiary of Chevron with its head officein
Calgary, Alberta, and sales offices in Mississauga, Ontario.'® The defendants brought a
motion to stay the plaintiff’s claim for recognition of the Ecuadorian judgment on the basis
that there was no real and substantial connection between the defendants and the original
Ecuadorian proceeding.

The underlying Ecuadorian proceeding concerned a claim brought by residents of the
Lago Agrio region of the Ecuadorian Amazon against the US corporation, Chevron
Corporation.’® The plaintiffs alleged that oil extraction activities of Chevron Corporation’s
predecessor, Texaco, from about 1970 to 1990 had caused extensive pollution in the Lago
Agrioregion. Following trial, the Ecuadorian courts granted amulti-billion dollar judgment
in favour of the plaintiffs.’®® It was this judgment that the plaintiffs were attempting to have
recognized in the Ontario courts.’®

The defendants sought a stay of the Ontario proceeding on the basisthat the plaintiffs had
not met the threshold issue of establishing the jurisdiction of the Ontario courts over the
recognition of the foreign judgment. Chevron Corporation argued that it did not reside or
conduct business in Ontario, had no assets in Ontario and did not own shares in Chevron
Canada. Chevron Canada argued that the Ecuadorian judgment was against Chevron
Corporation and that it was a separate legal identity which was never a party to the
Ecuadorian proceedings and was not ajudgment debtor of the plaintiffs.'®’

The plaintiffs argued that the only precondition to establishing Ontario jurisdiction in the
context of the recognition of aforeign judgment isthat the foreign court which rendered the
judgment had a real and substantial connection to the litigants and subject matter. In
particular, the plaintiffs argued that the recognition of aforeign judgment does not depend
on the location of ajudgment debtor’ s assets.'®

The Court accepted the plaintiffs’ arguments and refused to grant the stay on the basis of
lack of jurisdiction.’® However, the Court went on to grant astay of the Ontario proceeding
on two other grounds, neither of which was requested by the parties.

62 Yaiguaje (Sup Ct), supra note 74 at paras 2-3.

68 Jbid at paras 17-18.

4 Yaiguaje (CA), supra note 74 at para8. Whilethe underlying actionin Yaiguaje related to claimsarising
from environmental damage, the issuesraised in the Ontario proceedings are instructive for any future
claims to recognize ajudgment obtained in aforeign court in respect of human rights violations.

165 Thefirst judgment granted damages, including punitive damages, in the amount of approximately $18
billion. The punitive damages amount was overturned on appeal and thejudgment wasreduced to $9.51
billion: ibid at paras 9-10.

166 |n 2011, Chevron Corporation obtained a global anti-enforcement injunction against the plaintiffsin
respect of the Ecuadorian judgment in the district court of New Y ork. Chevron Corporation obtained
the injunction prior to any enforcement steps being taken by the plaintiffs. The Second Circuit
overturned theinjunction on appeal on the groundsthat | egislation relating to the recognition of foreign
judgments relied upon by Chevron Corporation can only be invoked defensively in response to an
attempt to enforce and does not create a cause of action. The Court held that the plaintiffs may seek to
enforcethe Ecuadorian judgment in any country intheworld where Chevron Corporation hasassets. See
Chevron Corporation v Naranjo, 667 F (3d) 232 (2d Cir 2012).

7 Yaiguaje (Sup Ct), supra note 74 at paras 14-15.

%8 Jbid at para 26.

160 Ibid at para77.
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The defendantsinvoked section 106 of the Courts of Justice Act, which providesthat “[a]
court, onitsown initiative or on motion by any person, whether or not a party, may stay any
proceeding in the court on such terms as are considered just,” *® as support for seeking astay
of the claim on the basis that the Court lacked jurisdiction.

In rendering its judgment, the Court took “its own initiative” pursuant to section 106 and
stayed the action ontwo grounds separate from theissue of jurisdiction: (1) recovery through
the enforcement of the Ecuadorian judgment in Ontario was unlikely to be successful as
Chevron Corporation did not presently possess any assets in Ontario, and its evidence was
that it had no intention of ever owning any assetsin Ontario; and (2) the plaintiffs had “no
hope of success in their assertion that the corporate veil of Chevron Canada should be
pierced and ignored so that its assets become exigible to satisfy [the Ecuadorian judgment]
againgt its ultimate parent.”*™* The Court went on to note that if the claim for recognition of
theforeign judgment were allowed to proceed, there was evidence that the dispute would be
“hitter, protracted and expensive,” whichwould unnecessarily consumejudicial resources.*™
In support of this proposition, the Court took note of Chevron Corporation being on the
record saying, “[w]e will fight until hell freezes over and then fight it out on theice.”*"

1. COURT OF APPEAL

The parties appeal ed to the Ontario Court of Appeal, the plaintiffs appealing the stay, and
the defendants cross-appealing on the Court’ s recognition of Ontario having jurisdiction to
hear the action. The Court of Appea upheld the motion judge's finding regarding
jurisdiction, confirming that the relevant inquiry was the real and substantial connection of
the court of the original jurisdiction to the parties or subject matter of the claim and not that
of the connection between Ontario courts and the judgment debtors.

The Court, however, overturned the stay of the plaintiffs' action noting that it was not a
remedy requested by the parties and that circumstances where a court may take its own
initiative to grant such a stay are rare.*™ The Court also noted that the stay was granted
without giving the plaintiffs an opportunity to make argument or compile a record on the
likelihood of recovery through enforcement or the corporate veil issues. The Court noted that
the factors cited asthe basis for the grant of the extraordinary stay may ultimately derail the
plaintiffs effortsfor recognition and enforcement of the Ecuadorian judgment.*” The Court
felt, however, that derailment at a preliminary stage was premature, stating that “[t]his case
cries out for assistance, not unsolicited and premature barriers.”

The Court concluded that Chevron would have its wish to “fight it out” on its merits:
“After all these years, the Ecuadorian plaintiffs deserve to have the recognition and

1o RSO 1990, ¢ C.43, s 106.

Y Yaiguaje (Sup Ct), supra note 74 at paras 109-10.
2 Ibid at para111.

3 Ibid.

Y4 Yaiguaje (CA), supra note 74 at para 54.

S Ibid at para63.

76 Ibid at para72.
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enforcement of the Ecuadorian judgment heard on the meritsin an appropriate jurisdiction.
At this juncture, Ontario is that jurisdiction.”*””

2. CONCLUSION

Thedecision of whether torecognizeaforeignjudgment “ potentially meansthedifference
between aremedy granted and aremedy denied” for aplaintiff.*”® In the Chevron case, the
Court of Appeal was adamant that the plaintiffs have an opportunity to make their case for
the recognition of the Ecuadorian judgment rather than being shut out at apreliminary stage.
The Court noted that in allowing the claim to proceed, the defendants will still have the
opportunity to raise all available defencesto the recognition of aforeign judgment as set out
in Beals.

On 16 January 2014, the Chevron defendants obtained a stay of the Ontario Court of
Apped’ sorder pending the outcome of the noticefor leaveto appeal to the Supreme Court.*™
On 4 March 2014, the US District Court of the Southern District of New York issued a
decision nearly 500 pages long in which the Court found that the original Ecuadorian
judgment that isthe subject of the Canadian proceedings had been obtained by corrupt means
and wasthe product of fraud and racketeering activity.'®° Asaresult, the Court ruled that the
plaintiffs are barred from enforcing the Ecuadorian judgment in the US.

On 3 April 2014, the Chevron defendants were granted |eave to appeal by the Supreme
Court of Canada.®® It is likely that the recent US decision will have an impact on the
Canadian proceeding, if not at the Supreme Court on the preliminary motion relating to
jurisdiction, then certainly at any substantive hearing of the plaintiffs’ claim for recognition
of the Ecuadorian judgment.

I'V. DEVELOPMENTSAND FUTURE CHANGESIN CANADIAN LAW

A. BiLL C-323 AN ACT TOAMEND THE FEDERAL COURTSACT
(INTERNATIONAL PROMOTION AND PROTECTION OF HUMAN RIGHTS)

Theissues raised by foreign plaintiffs litigating extraterritorial human rights claims has
been noted by members of Parliament. On 5 October 2011, Peter Julian, Member of
Parliament for Burnaby-New Westminster, introduced a private member’s bill to create a
Canadian version of the ATS. Bill C-323 An Act to amend the Federal Courts Act
(international promotion and protection of human rights) isintended to amend the Federal
Courts Act “to expressly permit personswho are not Canadian citizensto initiate tort claims
based on violations of international law or treaties to which Canada is a party if the acts
alleged occur outside Canada.” %2

Y7 Ibid at para75.

78 Farrow, supra note 69 at 707-708.

™ Yaiguaje v Chevron Corp, 2014 ONCA 40, 315 OAC 109.

80 Chevron Corporation v Donziger, 974 F Supp (2d) 362 (SD NY 2013).

8L Yaiguaje (CA), supra note 74, leave to appeal to SCC granted, 35682 (3 April 2014).
2  Bill C-323, supra note 9, Summary.



EXTRATERRITORIAL HUMAN RIGHTS LITIGATION 415

Thebill sets out the manner in which the Federal Court and Federal Court of Appeal may
exercise their jurisdiction to hear and decide such claims. The proposed amendment
prescribes an expanded jurisdiction for the Federal Courts in hearing claims by foreign
plaintiffs relating to crimes against humanity, systemic discrimination, violations of
internationally recognized human rights, human trafficking, military conscription of youth,
sexual violence, wanton destruction of the environment, trans-boundary pollution, failureto
warn of impending environmental emergency, and violations of fundamental conventions of
the International Labour Organization.*®

Bill C-323 expressly allows for extraterritorial application, avoiding the problem raised
by the US Supreme Court in Kiobel with respect tothe ATS. Thebill reflectsadesire, at least
in some political quarters, to create a legidative solution to the issues raised by Justice
Binnie. However, until such legislation is passed, the courts will remain the gatekeepers of
civil procedure and the access of justice.’®

V. CONCLUSION

Extraterritorial human rights litigation in Canada currently proceeds in a piecemeal
fashion, province by province, case by case. As Justice Binnie noted, “the law has alot of
catch-up work to do.”*® Absent a legislative solution, the courts will be left to develop a
Canadian approach to thiskind of litigation. Thiswill likely occur slowly and at agreat cost
to the parties involved in these proceedings. Such an approach may be less favourable than
adeliberately designed procedure created in consultation with stakehol ders, in particul ar the
Canadian international extractive sector. Collaboration between industry, government, and
publicinterest groups has already occurred in the CSR sphere. Extraterritorial human rights
litigation can be seen, in some part, as an extension of this process. Canadian corporations,
particularly those in the international extractive sector, will continue to face this type of
litigation. Change is coming, whether through legislation or the boldness of the Canadian
judiciary. It would appear that presently, the courts are currently outpacing Parliament.

183 Ibid, cl 1.
8 Farrow, supra note 69 at 673.
®  Supranote 1l at 6.



