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REGULATION AND THE CHALLENGE OF
BROADBAND TELECOMMUNICATIONS:
BACK TO THE FUTURE?

HUDSON JANISCH"

This article discusses the current state of
broadband Internet service in Canada and recent
regulatory disputes between the Canadian Radio-
television and Telecommunications Commission and
service providersin Canada. The article examinesthe
difficulties experienced in the Canadian marketplace
with regard to providing service to rural and remote
users and compares the current delivery scheme with
the Australian National Broadband Network. The
articlehighlightsthe particular challengesinvolvedin
the regulation of a rapidly evolving industry such as
telecommunications.

Cet articletraitedel’ état actuel du service Internet
alargebande au Canadat des conflitsréglementaires
qui existent entrele Conseil delaradiodiffusion et des
télécommuni cationscanadienneset lesfour nisseursde
serviceau Canada. L’ articleexaminelesdifficul téssur
lemarché canadien en cequi concernelaprestationde
services aux usagers dans les régions rurales et
éloignéeset fait une comparaison aveclaprestationde
services du réseau national a large bande de
I’ Australie (Australian National Broadband Network).
L’ article souligne les défis particuliers que comporte
la réglementation d’une industrie a évolution rapide
comme | es télécommunications.
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|. SALUTATIONS

| am delighted to be here to give this lecture in my capacity as the Inaugural TransCanada
Chair in Administrative and Regulatory Law at the Faculty of Law, University of Alberta. | am
grateful to Dean Philip Bryden and his colleagues at the Faculty of Law for inviting me to be
the first holder of the chair, and to the TransCanada Corporation for its generous support of a
chair in what, | am sure, we would all agree are critically important branches of law. | see
“administrative law” as mainly concerned with procedural and jurisdictional issues, while
“regulatory law” ismore concerned with broader, substantive outcomes. Onthisoccasion, | will
be addressing the regulatory aspect of my mandate; in the new year | hope to deal with related
aspects of administrative law. The chair allows meto be in residence for aspell, and | greatly
appreciate this opportunity to meet and talk with faculty and students on arange of common
concerns, as well as with practitioners of regulatory law both here and in Calgary.

Il. INTRODUCTION

| recall that in the mid-1980s | was asked by my then Dean, Robert Pritchard, about my
interests and research agenda. | told him that | was, as ever, deeply into telecommunications
regulation which | said was likely to last me into retirement. “You should find yourself
something new to do,” he insisted, “the whole thing is going to be competitive and there will
be no regulation left.” Well, here we are a quarter century later, with me seven years into
retirement, and telecommunications regulatory issues are as pervasive and intractable as ever.
What is it about telecommunications that attracts so much regulation? Why has it not been
possibleto simply open up the sector to competition and close down theregulatory shop? Why,
in a move towards competition, has there been even more regulation? These are some of the
guestions | wish to touch on in this talk. | say “touch on” because telecommunications
regulation is a highly complicated business and | am sure that you would not want me to
becomeimmersed in complexity at the expense of oversight, and perhapseveninsight. Sol will
be deliberately painting with abroad brush today. | do not by any means claim to know all the
answers, but after 40 years in and out of the regulatory trenches, starting with the 1968 Bell
Canada rate case,' at the very least | have a good deal of experience on which to draw. And
ironically, and reassuringly for me, some of the regulatory principles| first learned in the late
1960s now appear, aswe shall see, to be coming back into fashion. Asthe saying hasit: “What
goes around, comes around.”

The focus of my remarks, as the title of this talk indicates, will be on the implications for
industry structure and regulation of the further rapid adoption of high capacity, fibre optic
technology. This used to provide the “big pipes’ which carried inter-city traffic, but now fibre
is moving into neighbourhoods (referred to as fibre-to-the-node or FTTN) and even to
individual premisesand homes (knownasFTTH). Welivein atime of massiveincreasesinthe
use of transmission capacity (or bandwidth) in which high quality video streaming and video
conferencing are the expected norm. Just to give you some feel of where we are going,
remember that 1 Mbps (Megabits per second) constitutes basic broadband, 3.7 Mbps is the
average speed of broadband in the United States, and 10 Mbps is considered fast enough for

! Decision in the Matter of the Application dated December 6 of Bell Canada (25 September 1969),
Canadian Transport Commission Decision C-905 [on file with author].
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business use via local area networks. The regulator, the Canadian Radio-television and
Telecommunications Commission (CRTC), recently reported that 21 percent of residentia
Internet subscribers do so at 1.5 to 4 Mbps; 49 percent at 5 to 9 Mbps; 23 percent at 10 to 15
Mbps; and less than 3 percent at 16 to 100 Mbps.? Four percent still used “good old” dia-up
wideband service at 300 to 1400 Kbps (Kilobits per second). And here | will be talking about
100 Mbps capacity to every home! Thisisthe sort of bandwidth which today in Canadaisonly
employed by local areanetworks, Internet serviceproviders, large corporations, and government
agencies.

Before you dismiss 100 Mbps to the home as pie-in-the-sky conjecture, let me remind you
that in the United States a large telecom service provider, Verizon, has aready made fibre
available directly to 15 million homes and has some 4 million Internet and 3 million digital
television subscribers to the Verizon FiOS network.® Here in Canada, Videotron, the Quebec
based cable company, has just claimed the blue ribbon for the fastest service of any cable
operator in North America with its Ultimate Speed Internet, offering up to 120 Mbps
downstream and 20 Mbps upstream. On 22 September 2010, Robert Dépatie, President and
CEO of Videotron announced: “ Today, we are launching the high-speed I nternet service of the
future. With the pace at which users' needs are changing, we are not so far from the day when
120 mbps will be a must-have convenience.”*

Of course, these pi oneering venturescomewith lots of caveats such asbandwidth usage caps,
high cost of in-house wiring upgrades, and limited access. Even so, Videotron plansto fibre-up
nearly 80 percent of its Quebec City cable footprint. And how many of us want to spend $150
amonth for 120 Mbps of residential broadband? Nevertheless, given the continuing surgein
bandwidth hungry applications, it may well be that before too long 120 Mbps will become, as
Videotron has bet, “a must-have convenience.”

Given my overall objectivein thistalk, thisisall the technological punditry and prognosis
inwhich I will indulge, although wewill haveto be sure that we do not lose sight of the crucial
take-up rate as we contemplate a 100 Mbps world. Some years back, techno-enthusiasts used
tosay, “Build it and they will come.” Today’ s post-dot.com bubble techno-redlists say, “Build
it and they may come.” It is onething to put huge capacity in place, quite another to ensureits
commercial viability.

2 CRTC, Communications Monitoring Report (July 2011), online: CRTC <http://www.crtc.gc.caleng/

publications/reports/policymonitoring/2011/cmr2011.pdf> at 141.

Verizonwasoneof thefirst major US carriersto offer fibreto the home, and it received positiveratings

from Consumer Reports: “ Fiber-Optic Providers Are Leading Choicesfor Internet, TV, and Telephone

Service,” Consumer Reports (5 January 2010), online: Consumer Reports <http://pressroom.consumer

repo_rts.?]rg/ Ipre&sroom/ZOlO/OJin beroptic-providers-are-leading-choi ces-for-internet-tv-and-tel ephone-

service.html>.

4 Videotron, Press Release, “Videotron Ultimate Speed Internet 120TM: Québec City Gets Canada's
Fastest Internet Access Service” (21 September 2010), online: Videotron <http://corpo.videotron.com/
site/press-roomy/press-rel ease/441>.
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I1l1. NETWORK EFFECTSAND ECONOMIESOF SCALE

There are two basic economic principles at work in telecommunications — network effects
and economies of scale.® In most markets, consumers do not much care how many other
consumers purchase the same thing they do. But as anetwork industry, telecommunicationsis
different in that the value of the network to each user, and hence their willingness to pay,
increases with every addition of other users to the network. Maoreover, non-interconnecting
competing networks misallocate society’ sscarceresourcesaway fromtheir most productiveuse.
Network effects are concerned with the value of service to each customer, while economies of
scale are concerned with decreasing per-customer cost of providing service. If economies of
scalekeep increasing, at some point asinglefirm can servethewhole market with lower overall
costs per-customer than can multiple firms. Such amarket is said to be a“natural monopoly.”

Traditionally, telecommunications was treated as a natural monopoly with governments
providing legally protected monopoly franchises in exchange for commitments to provide a
reasonable level of service at reasonable rates. There was thus no need for competition which
would only dilute the incumbent’ s economies of scale. Most importantly, from apublic policy
perspective, monopoly provided ameansfor cross-subsidiesto achieve® universal service” such
asthosefrom businessto residential, long distanceto local, and urbanto rural . However, by the
1980s basic universal service had been largely achieved in countries with highly developed
telecommunications industries, and greater emphasis came to be placed on achieving higher
rates of technological and marketing innovation through competition which could also drive
down prices.

But how was competition to be achieved in the face of the incumbent’ s economies of scale
and network effects? It was soon realized that the benefits of competition could not be achieved
without some form of interconnection to the incumbent’s network. Without a right of
interconnection, anew entrant could not of fer itscustomerseffective service capabl e of reaching
all the people customers wished to call unlessit first built a new ubiquitous physical network
whose geographic scope rivalled that of the dominant network, and found some way of
underwriting that network without passing on its unusually high per-customer costs to its
initially small customer base.

To be effective, interconnection required close supervision from aspecialist regulator. Only
New Zealand decided not to impose sector-specific regulation, relying instead on general
competitionlaw. When | spokeat aPacific Telecommunication Conferencetherein 1992, | was
roundly denounced by theMinister in chargefor advocating heavy handed Canadian regulation.
However, by 2006 it wasevident that the desired results of competition were not being achieved
and an increasingly demanding regulatory regime has since been put in placein New Zealand.

5 For an excellent, brief summary of the implications of economic principlesin telecommunications and
its regulation, see Jonathan E Nuechterlein & Philip J Weiser, Digital Crossroads. American
Telecommunications Policy in the Internet Age (Cambridge, MA: MIT Press, 2005) at 3-22. This text
aso provides a useful guide to the transition away from monopoly towards competition and the
challenge this constituted to regulatory principles established during the monopoly period. See also
Gerald W Brock, The Telecommunications Industry: The Dynamics of Market Sructure (Cambridge,
MA: Harvard University Press, 1981); Alvin von Auw, Heritage & Destiny: Reflections on the Bell
System in Transition (New Y ork: Praeger, 1983); Eli M Noam, ed, Telecommunications Regulation
Today and Tomorrow (New Y ork: Harcourt Brace Jovanovich, 1983); John T Wenders, The Economics
of Telecommunications: Theory and Policy (Cambridge, MA: Ballinger Publishing, 1987).
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IV. FROM INTERCONNECTION TO OPEN ACCESS

Although interconnection was thus seen as essential to the successful introduction of
competition, its implementation ran headlong into the strong economic (and even emotional)
incentives of the incumbent not to allow competitors access to its network. | vividly recall the
sense of outrage of Jean de Grandpré, the imperious CEO of Bell Canadain the 1980s, when,
under cross-examination at the CRTC, he drew himself up and scornfully remarked: “It's a
strange kind of competition when you want to come onto my network to compete against me.”®

Be that as it may, fully-fledged open access policies, which later supplemented
interconnection, required incumbentsto makeavailableto their competitors, usually at regul ated
rates, various unbundled parts of their networks so that competitors may choose what
components they want to use as part of their service without having to replicate the full
investment incumbents originally made. Asyou may imagine, thisisan extremely difficult and
contentious process.

Despiteall thedifficultiesinimplementation, open accesswas seen aslowering entry barriers
because new entrants would not be required to build their own ubiquitous networks before
competing with dominant carriers. But even then, giveninitial lack of economies of scale and
high fixed and sunk costs to be incurred, as opposed to the marginal costs of incumbents for
each additional customer, difficultiesfacing new entrants encouraged regulatorsto keep access
rates artificially low, while handicapping incumbents by subjecting them to bundling, price-
floor, and win-back restrictions. The challenge has been to balance the dangers of contrived
competition against the benefits of having at |east some competition, even if far removed from
the model of “perfect” competition economists dream about.

Given theimmense capacity of an al-optical fibre network and its huge upfront installation
cost, concerns for economies of scale are once again front and centre in telecommunications
regulation. It needsto be kept in mind that much of thisinitial expenseisinrelatively low-tech
civil engineering work — digging trenches, locating and filling ducts, getting into homes. The
cost of the fibreitself and of the associated electronicsis miniscule relative to the cost of low-
tech, high labour components.

Whatever formthey take, these costswill |ead to determined counterattacksfromincumbents
to prevent, or at least restrict, competitor access to their advanced fibre optic networks at
regul ated priceswhich are not seen asfully compensating them for their investment. And there
will be equally determined challenges by would-be competitors fearful of losing customers if
they are excluded from high-capacity new networks. Two spectacular instances of these
clashing imperatives come to mind.

Deutsche Telekom, still owned in part by the German government, invested over 3 billion
Eurosin anew, high-speed advanced fibre network. The government persuaded the Bundestag
to pass legidation exempting Deutsche Telekom's new network for a time from generally

6 For arevealing snapshot of thede Grandpré erain Canadian tel ecommuni cations, see L awrence Surtees,
Pa Bell: A. Jean de Grandpré and the Meteoric Rise of Bell Canada Enterprises (Toronto: Random
House, 1992).
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applicable accessrequirements. It argued that it was entitled to recover its massive investment,
while competitors complained that they would be substantially disadvantaged if deprived of
access. The European Union’ s Telecommuni cations Commissioner insisted that the proposed
“temporary monopoly” violated European telecommunications law. Meanwhile, in Australia,
the incumbent Telstrawas required by its regulator to give its competitors access to its newly
upgraded network. Under the governing statutory regime, it had to give“exclusiveuse” of parts
of itsnetwork to competitors. This, Telstraargued, amounted to a“ compul sory acquisition,” or
expropriation, of its property without adequate compensation in violation of the Australian
Constitution.

Inthe end, theincumbentslost in both cases— the European Court of Justice siding with the
Telecommunications Commissioner” and the High Court of Australia seeing regulation, not
unlawful expropriation.? These high-level challenges show just how determined regulators,
incumbents, and competitors are to refight access issues in the new broadband technol ogical
context. We do seem to be going back to the future.

V. CoOMMON CARRIAGE

Indeed, we may be going back very far as suggested in an article in The Economist in May
2010.° It argued that what is needed today in telecommunications regulation is a reaffirmation
of the ancient principles of “common carriage,” first articulated in Emperor Justinian’s Digest
of Roman Law. Inthe eighteenth century, William Blackstone, in hisfamous Commentarieson
the Lawsof England, said that innkeeperswho open housesfor travel ersimply “an engagement
to entertain all personswho travel that way.”*° The article describes how “ English common law
came to see innkeepers, boatmen, warehouse owners and granary operators as ‘common
carriers : transport trades compelled to serveal | comers, and to charge reasonablerates.” ™ Most
importantly for us, the idea of common carriage was later applied by statute to telegraph and
telephone natural monopolies, enshrining non-discrimination and just and reasonable ratesin
regulatory law.

Unjust discrimination and undue preference remain central ideas in today’'s
telecommunications regulation. Thuswhen the CRTC came to address the contentious i ssue of
“net neutrality” in its October 2009 review of traffic management practices of Internet service
providers,*? it relied on section 27(2) of the Telecommunications Act*®* which provides: “No
Canadian carrier shall ... unjustly discriminate or give an undue or unreasonable preference
toward any person, including itself, or subject any person to an undue or unreasonable
disadvantage.” This allowed it to craft a relatively narrow, complaints driven, non-

7 Deutsche Telekom AG v European Commission, C-280/08 P, [2010] ECR 1-0000 [ Deutsche Telekom] .
Telstra Corporation Limited v The Commonwealth, [2008] HCA 7 [Telstra].

“From ships to bits: common carriage is an ancient idea being applied to amodern problem —internet
access,” The Economist (13 May 2010), online: Economist <http://www.economist.com/node/

16106593>.
10 Ibid.
o Ibid.

2 CRTC, Review of the Internet traffic management practices of Internet service providers (21 October

2009), Telecom Regulatory Policy 2009-657, online: CRTC <http://www.crtc.gc.caleng/archive/2009/
2009-657.htm>.
= SC 1993, ¢ 38.
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discriminatory approach rather than get drawn into an extravagant concept of net neutrality in
which al content providers pay the same price and have the same access to final consumers.

However, the introduction of various forms of competition has gone far to undermine the
cogency and coherence of common carriage, as such competition runs counter to theunderlying
monopoly rationalefor common carriage. Itisasif, to go back to Blackstone' sboatmen, arival
ferry had been authorized and the original ferry operator was required to allocate space on his
boat to additional competitors at regulated rates. If common carrier obligations were an
appropriateresponseto monopoly, theissue now iswhat aspectsof it, if any, should beretained
in an era of competition? Of course, should the economies of scale inherent to fibre optic
broadband networks require us to think once again about natural monopolies, then common
carriage concerns will return as part of our journey back to the future.

VI. FACILITIES-BASED COMPETITION

Unlike other parts of the world, North American competition has largely taken the form of
facilities-based, inter-modal competition between telecommunications companies (tel cos) and
cable companies (cablecos). Rather than under-financed new entrants confronting high entry
barriers of economies of scale and network effects, cable companies brought with them their
own networks and established customer bases. In 2005 when | was part of ateam at Telus
working on a submission to the influential Telecommunications Policy Review Panel, our
mantra was, “ Cable Changes Everything.”** Indeed cable companies, which used to confine
themselves to the distribution of television signals, now are major providers of high-speed
Internet service with 55 percent of all high-speed residential subscribers.”® In 2005, cable
companies started to provide local telephone service over managed I P networks. By the end of
2010 they had captured some 26 percent of local residential linesto become major competitors
of the incumbent telephone companies which had had a century-old monopoly on local
telephone service.’® Most importantly, this allowsthemto provide afull bundle of competitive
telephone, Internet, television, and wireless services.

VII. FACILITIESCOMPETITION: NOT GOOD ENOUGH

Despite these mgjor shifts in the marketplace, the CRTC is not satisfied that duopoly
telco/cableco competition by itself best serves the interests of Canadian consumers. This can
beseeninarecent CRTC decision mandating “ speed matching,” that isto say arequirement that
incumbent telcos and cablecos provide wholesale services at regulated rates which will enable
competitorsto offer Internet servicesto their customers at speeds which match those provided
totheir ownretail customers.’” The CRTC wasof theview that without thisregulatory initiative,
there would not be an adeguate level of competition.®®* As CRTC Chairman, Konrad von

4 For avaluablecritical assessment of Canadian telecommunicationsregul ation, see Tel ecommuni cations
Policy Review Panel, Final Report 2006 (Ottawa: Public Works and Government Services Canada,
2006), online: Industry Canada <http://www.ic.gc.caleic/site/smt-gst.nsf/vwapj/tprp-final-report-
2006.pdf>.

s Communications Monitoring Report, supra note 2 at 142.

s Ibid at 127.

17 CRTC, Whol esal e high-speed access servi ces proceeding (30 August 2010), Telecom Regulatory Policy
CRTC 2010-632 at para 29, online: CRTC <http://www.crtc.gc.caleng/archive/2010/2010-632.htm>

" [mdme high-speed proceeding].

Ibid.
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Finckenstein explained, thiswasnecessary, “[ 0] therwise, you get avery cozy oligopoly running
the business.... (Independent | SPs) are the ones who provide innovation and the competitive
spark and make sure that consumers don't suffer.”°

Aswasto be expected, and asforeshadowed in the Deutsche Telekomand Telstra cases, the
incumbent companies, especialy Bell Canada, argued that this type of access decision would
inevitably deter future network investment. “[R]egulated access,” BCE Inc (Bell Canada)
President and CEO George Cope warned, “will have significant implications for our network
and other investments going forward.”® And Kevin Crull, President of Bell Residential
Services, added, “[i]f this decision stands, we will have to revise the pace, extent and location
of our network roll-out.”?

Theconditional “if thisdecision stands’ reflectsthe extent of the current tension between the
federal cabinet and the independent regulatory commission. Indeed, when the CRTC had
initially ruled in favour of speed matching, the cabinet had directed it to reconsider whether that
approachwould unduly reduceincentivestoinvest in new network infrastructure. Inreaffirming
its initial decision, the CRTC decided that the telcos and cablecos would be allowed an
additional 10 percent mark-up on the regulated rates at which they provided facilitiesto ensure
speed matching. Given the outraged tone of Bell’s press release following the decision, this
move would seem to have done nothing to placate them.

Inwhat had been a particularly tense hearing, Cope had suggested that mandated accesswas
like requiring Tim Hortons to sell its coffee to corner stores. Rather than let it go as aflippant
anaogy, the CRTC Chairman immediately pounced on it, saying that the iconic coffee chain
was not part of a network and that “if Tim Hortons went out of business, it wouldn’'t be a
national tragedy.”?* The hearing room erupted in laughter with many suggesting that they
begged to differ.

These CRTC hearings were particularly testy given the sharp differences between the
incumbents and woul d-be competitors. When Cope was asked to discuss his company’ s plans
for further investment in a next-generation network, he tartly responded that he was unwilling
“to talk about future technology with our cable competitors in the room.”? This reticence
provoked the CRTC’ s Chairman von Finckenstein to tell assembled telecom executives: “I'm
tired of being misled by you guys not answering my questions.”

Inlight of Bell Canada’ s umbrage, reminiscent of Jean de Grandpré s outraged rejoinder, it
isinteresting to note that Timothy Denton, a CRTC Commissioner with extensive experience

19 AlthiaRaj, “CRTC rulesin favour of smaller Internet providers,” The Toronto Sun (31 August 2010),
online: The Toronto Sun <http://www.torontosun.com/news/canada/2010/08/30/15189481.html>.

2 BCE Inc (Bell Canada), News Release, “BCE appeals CRTC decision that discourages investment in
next-generation networks’ (12 March 2009), online: Bell Canada <http://www.bce.ca/news-and-
medi a/rel eases/show/bce-appeal s-crtc-deci sion-that-di scourages-investment-in-next-generation-

" networks?page=1& perpage=10& year=2009& month=3& keyword=>.

Ibid.

2 lain Marlow, “ BCE head damsthe CRTC,” The Globeand Mail (31 May 2010), online: The Globe and
Mail <http://www.theglobeandmail.com/report-on-business/bce-head-slams-the-crtc/arti cle1389830/>.

= lain Marlow, “Telecom’ stop brasslock hornsat CRTC Hearings,” The Globe and Mail (3 June 2010),
The Globe and Mail <http://www.theglobeandmail.com/report-on-busi ness/tel ecoms-top-brass-lock-

" horns-at-crtc-hearings/article1372338/>.

Ibid.
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with independent Internet service providers, dissented in part on the groundsthat, while agood
decision, it did not go far enough. He thought that the regulator should have taken additional
steps to restrain the ability of incumbents to modify portions of the network in their own
interest. This would have enabled competitors to get behind traffic management measures
imposed by theincumbent carriers. Only then, Denton believed, would the regulatory decision
have ensured significant service innovation.®

Denton’ s dissent makes for particularly interesting reading in light of recent criticism that
the Government of Canada has not pushed hard enough on the access front, or fostered really
effective facilities-based competition.?® An overall critique of telecommunications regulation
in Canadaisthat it hasfallen between two stools— on the oneside, not enough facilities-based
competition, in large measure due to highly restrictive rules on foreign ownership, and an
insufficiently aggressive access regime on the other. A combination of relatively weak inter-
modal competition and an equally weak access regime may constitute a worst-of-all-worlds
Canadian compromise.

VIIl. STRUCTURAL REGULATION

Nor has Canada mandated any changes in industry structure to alter adverse incentives,
thereby easing the need to monitor behaviour. Possible regulation should reinforce, not run
counter toincentives. Intheory, it should be possibleto regul ateto prevent anincumbent, which
has an incentive to discriminate against a competitor accessing its network, from doing so. In
practice, discrimination often takes too subtle a form for the regulator to detect and guard
againgt. It has accordingly been suggested that a structural rather than aregulatory approach
should be adopted. This has led to what is known as “functional separation,” in which the
incumbent is required to segregate its business into retail and wholesale components.
Additionally, the incumbent must charge the same whol esal e network access ratesand give an
equivalent level of accessto both its competitors and its own retail component. This approach
has been adopted in the United Kingdom, where British Telecom now has a separate unit,
Openreach, which sells open access components to telecommunications providers including
British Telecom’s retail operations. Functional separation has also been adopted in New
Zealand.”’

IX. THEDIGITAL DIVIDE:
REGULATORY AND GOVERNMENTAL INITIATIVES

Therange of new services available on broadband, especially for hospitals and schools, has
tended to exacerbate concerns about an urban/rural digital divide. Here in Canada, both the

= Wholesale high-speed proceeding, supra note 17 at Opinion of Commissioner Timothy Denton,
Dissenting in Part.

% TheBerkman Center for Internet & Society at Harvard University rel eased astudy which stated,“ Canada
looks like a case where the concern for incumbent investment incentives, without quite reaching to the
level of [regulatory] abstention, resulted in aweaker version of unbundling than was implemented in
many of the other countries we reviewed here”: Berkman Center for Internet & Society at Harvard
University, Next Generation Connectivity: A review of broadband Internet transitions and policy from
around the world, Report (February 2010) at 163, online: Berkman Center for Internet & Society at
Harvard University <http://cyber.law.harvard.edu/sites/cyber.law.harvard.edu/files/Berkman_Center_
Broadband_Final_Report_15Feb2010.pdf>.

z Ibid at 165, 326.
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federal and provincia governments have sought to promote broadband in unserved, aswell as
underserved, areasin avariety of ways.?®

At aprovincial level, most provinces have tended to pair up with either local communities
or smaller private operators to provide additional broadband connectivity. For example in
Alberta, the $330 million Alberta SuperNet (which has private and public components) has an
opticfibrenetwork connecting 4,700 sites (provincia government and municipal offices, health
and education sites, and libraries) in 27 urban and well over 400 rural communities.”® On the
government side of things, the Alberta SuperNet has been very effective in extending
government services across the province, and in centralizing service delivery and
telecommunications spending in a single network. However, it may be less effective as an
enabl er of broadband connectivity inrural Alberta: “ Thetop-down, ‘ buildit and they will come’
approach to deploying the network has been widely criticized for failing to engage local
communities.”*

Inthe 2009 federal budget, $225 million was set asidefor “ devel opment and i mplementation
of astrategy to extend broadband coverage.”** Thiswill involve the government funding up to
50 percent of the costs of organizations sel ected to provideat least 1.5 Mbps service.* Thishas
led to difficult issues in coordinating initiatives, with the steady spread of high-speed service
into rural areas by the incumbents and private sector initiatives already underway.* Aswell,
there are challenging institutional design issues in ensuring effective public/private
collaboration.* Moreover, a striking regulatory brouhaha resulted when the CRTC sought to
get in on the act.

For reasons outlined earlier, there has always been atemptation for regulators to take steps
to bolster the likelihood of successful competitive entry. This has been especialy so with
respect tolocal service, where entry barrierswere seen as particularly high. Thisled the CRTC
in 2002 to insist that incumbents not lower local urban rates but freeze them and place excess
revenue in deferral accounts. The regulator hoped that by keeping local rates artificially high,
new competitors would be encouraged to enter the last monopoly bastion. Despite these good
intentions, sustainedlocal competitionwasto come, not from new entrants, but from established
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cable companies employing | P technology on their coaxial networkswhich alowed themto do
an end-run around the copper-based local monopoly.

Over $1.5billionin excesslocal rates ended up in escrow and a nasty squabble broke out as
to how this pot of money should be divided up. Consumer representatives argued that it should
be returned to consumers who had been overcharged. The companies urged that it should be
allocated to them to upgrade high-speed service to rural and remote communities. The CRTC
initially ruled that funds in deferral accounts should be used to improve access to
telecommunications services by persons with disabilities and to expand high-speed servicein
unserved or underserved areas.®® The legality of this decision was eventually upheld in the
Supreme Court of Canada.*® However, the CRTC subsequently changed its mind, and more
recently ruled that about half of the remaining fundsin the deferral accounts should bereturned
to consumers, with the rest being used on high-speed networks in rural and remote areas.™”
Michael Janigan of the Public Interest Advocacy Centre, who had fought the good fight for
consumersfor over eight years, politely characterized thisdecision as* areasonable conclusion
to a flawed regulatory adventure.”*® And so it might simply have been had there not been a
hugely important additional wrinkle in the CRTC decision which had significant implications
for the whole broadband policy debate.

In the Deferral Account Proceeding, the CRTC directed Bell Canada to deploy broadband
servicesin rura and remote areas comparable to the servicesit provided in urban areas. In its
rollout plan, Bell Canada proposed to offer an advanced wirel ess broadband servicethat would
provide up to 2 Mbps download speed and up to 800 Kbps upload speed, with a 2 Gigabyte
monthly usage allowance. This usage allowance was lower than comparable wireless services
in urban areas. Thisled the CRTC to insist that Bell Canada extend itswireline DSL (Digital
Subscriber Line) service instead.®

MirkoBibic, Bell Canada s Senior Vice-President for Regulatory and Governmental Affairs,
was highly critical of the decision, saying that the regulator appeared to be incapable of
forward-looking analysis by ignoring inevitable future wirel ess network upgrades and sticking
consumers with old, non-upgradeable DSL.*° In any event, “regulators should not be choosing
technologies, the market should.”*

Significantly, there was a strong dissent from Len Katz, Vice-Chairman of
Telecommunications at the CRTC. He argued that the decision ran counter to the
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Telecommuni cations Act which recogni zed the need to adopt new and innovative technol ogy.*2
“By limiting the rollout of broadband services in these communities to DSL technology,” he
remarked, “the Commission has taken a static view of technology and failed to recognize the
dynamic changes taking place in functionality and cost from newer technologies.”* He also
noted that the ruling ran counter to the principle of technological neutrality in regulatory
decision making. Incumbentsshoul d befreeto empl oy new and innovativetechnol ogies, aslong
as they meet the price, quality, reliability, service, and access conditions imposed by the
Commission.*

Copewasalso highly critical of the CRTC’ smagjority decision, which hesaw asundermining
Bell Canada's plan to roll out advanced wireless broadband technology in many smaller
communities. “Considering the federal government’s commitment to ensuring Canada's
leadership in the digital economy and its strong support for intensified investment in the latest
broadband technol ogies, thisis quite frankly ashocking decision by the CRTC.”*® He went out
of hisway to endorse Katz' s concern that the majority had adopted a static view of technology.

Two monthslater, in responseto requestsfrom Bell Canadato review itsdecision, the CRTC
backed down and endorsed Katz' s position and the deployment of wirelesstechnology. Asthe
CRTC now put it: “The Commission considers that, consistent with the principle of
technological neutrality, the Bell companies should be able to deploy the technology of their
choice as long as its broadband service meets the required criteria and does not exceed the
$306.3 million previously approved for wireline DSL technology.”“ Mirko Bibic observed,
with evident satisfaction: “It does indicate that the commission is finally prepared to accept
superior wirelesstechnol ogy asabroadband alternative.”* Even moreimportantly, it gave some
indication that the CRTC, once bitten, twice shy, might be prepared to leaveit largely up to the
incumbent telecommunications companies to determine the rate and level at which further
broadband service would be introduced in Canada.

At the outset of the CRTC hearings which were to address broadband Internet access, von
Finckenstein noted: “ The burning question now becomes whether the commission hasaroleto
play in the provision of broadband Internet services whereit is currently not available.”* The
incumbents argued strongly that no regulatory intervention was caled for. As Telus put it,
“[s]ince satellite, cable, copper, and wirelessoptionswill, in combination, provide 100 per cent
broadband coverage, all without regulation, thereisclearly no need to revisethe[basic service
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obligation] to include broadband.”* By and large, the CRTC agreed with this approach,
although it did reserve the right to set (modest) target speeds.

The CRTC was satisfied that the rollout of broadband Internet access had been successful
through acombination of market forces, targeted funding, and public-private partnershipsat al
levels of government. This meant that virtually all Canadians, regardless of whether they live
in urban centres or in rural or remote areas, benefit from having access to broadband using a
variety of technologies. At the same time, the CRTC noted that the ubiquity and speed of
broadband Internet access at reasonable rates was becoming increasingly more important for
Canadians in the achievement of a number of social, economic, and cultural objectives. This
suggested that, at least, the establishment of a target speed for broadband access available
universally to all Canadians was required in the public interest. This was set at a minimum of
5 Mbps download and 1 Mbps upload by 2015.%°

A fully-fledged optical fibre-based high-speed network (with satellite and fixed wirelessin
very remote areas) covering al of Canada, capable of providing service up to 100 Mbps, would
have required a completely different approach. At the CRTC hearings, MTS Allstream Inc
(MTSAllstream) estimated that it would cost about $7 billionto roll out high-speed Internet to
remote areas. This, MTS Allstream emphasized, could not be achieved by market forces aone,
but would require large-scale government funding. This caused Katz to question “whether
spending $7 billion to provide 100-per-cent broadband penetration would be a good use of
[public] money, given that many Canadians still don’'t sign up for the [existing broadband]
service.” %

Thismodest, almost reticent, political and regulatory responseto broadband in Canadamakes
the Australian National Broadband Network (NBN) initiative al the more amazing for us.

X. THE AUSTRALIAN NBN

The NBN dramatically addresses all the issues raised earlier from economies of scale and
natural monopoly: competition, incentives, structural separation, government investment, and
the urban/rural digital divide.

Very briefly stated, the Labour Party in opposition in 2007 proposed an upgradeto aFTTN
network which would assure virtually everybody 12 Mbps broadband service. Two yearsinto
office in April 2009, the Labour Government announced plans for a blockbuster 100 Mbps
FTTP National Broadband Network with a$43 billion pricetag over eight years.* A year later,
adetailed study by consultants McKinsey & Company and accountants KPM G confirmed that
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the NBN was achievable within the projected budget.®® In the 2010 federal elections, the NBN
was attacked by the conservative Coalition opposition as an extravagant waste of money.
Interestingly, their so-called minimalist proposal to incrementally upgrade existing broadband
networks, would have cost taxpayers well over $6 billion. It would seem that enthusiasm for
broadband, in some form or another, iswidespread Down Under. As Jock Given of Swinburne
University succinctly put it, “[w]€ re al tech heads now.”**

In the end, after avery close election, the Labour Party was returned to office only with the
support of two rural independents who said that their backing was predicated on the rapid
implementation of the NBN. They had extracted anumber of additional promises with respect
to implementation designed to further assist their constituentsin rural and remote areas.

Timewill not allow for anything approaching afull analysis of thisfascinating initiative, so
I will have to confine myself to ten salient points.®

A. COMBINATION OF TECHNOLOGIES

The NBN Implementation Study concluded that 93 percent of all premises could be reached
by a250,000 kilometrefibre network, fixed wirel esscould reach thenext 4 percent, and satellite
the final 3 percent of premises. It recognized that this new fibre infrastructure will entirely
redefine the current industry structure and supersede the historic copper network.>®

B. COMMERCIAL VIABILITY

In a post-Reagan-and-Thatcher world, even a Labour government had to couch its NBN
policy in commercial viability terms, thereby leaving itself open to sustained attack on the
sufficiency of a 6 percent return on investment and the prospect of any private sector
involvement which would expect at least 15 percent return on itsinvestment. Significantly, the
I mplementation Study is much |ess optimistic about private sector investment in the NBN than
the initial government proposal.>”

C. WHOLESALE ONLY

Defining the NBN’s mandate as “wholesale only” was crucial to achieving government
competition objectives. The plan is to have a government-owned network, run by NBN Co,
which will provide open access to its broadband network to competitors. Keeping NBN Co
strictly out of the retail market is intended to eliminate incentives to discriminate, thereby

5 Australia, Department of Broadband, Communications and the Digital Economy, National Broadband
Network Implementation Sudy (6 May 2010) at 204, online: Department of Broadband,
Communications and the Digital Economy <http://www.dbcde.gov.au/_data/assets/pdf_file/0020/
127550/NBN-Implementation-Study-complete_report.pdf> [Implementation Sudy].
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enhancing competition.®® It has long been an article of faith in Australia that the vertical and
horizontal integration of the incumbent, Telstra, has prevented the emergence of a truly
competitivetelecommunicationsindustry. Somewhat ironically, agovernment-owned monopoly
iS seen as the means of ensuring avibrant private-sector retail competitive market. However,
legislation introduced by the Minister for Broadband, Communications and the Digital
Economy, which grants a wide ministerial discretion to allow NBN Co into certain retail
markets, threatens to undermine this pro-competition rationale for the NBN. “The long-term
worry,” Jock Given observed, “isthat agovernment responsiblefor an investment of thisscale
will be tempted to shape the activities of its wholly owned NBN Co and the regulation of the
industry to shore up its returns.”*

D. COMPETITION AND LAYERS

Ananalogy issometimes madeto highwaysand trucking in which the government buildsthe
highway and competing trucking companies run on it. So it is said that a government-owned
electronic highway can have competing service providers running on it, a best-of-all-worlds
solutioninwhich the government providesthe passive natural monopoly infrastructure, and the
private sector provides the competing innovative services.

However, a broadband network is not a strip of asphalt but a complex, layered electronic
composite in which competitors will need to access and manipulate. If competitors are to
provide innovative new services, they need access to the network hardware and should not be
confined to merely ride on top of the network. Layer 1 constitutes the passive fibre network
itself. Layer 2 consistsof the active el ectronic equi pment needed to send information acrossthe
network and on which the wholesale services will be offered to retail service providers. Layer
3 will bewhereretail servicewill be offered to consumers. While Layer 1 will be amonopoly,
and Layer 3 hopefully highly competitive, just how much competitive access there will be to
Layer 2 remains highly contentious. The lmplementation Study favoured ashort-term NBN Co
monopoly over Layer 2, despite its concern that this may stifle innovation and the efficient
provision of competitive retail services.®

E. ENTRY-LEVEL SERVICES

While 100 Mbps may have been agreat political selling point inthe government’ s proposal,
it was not supported by the more sober NBN I mplementation Sudy, which saw 20 Mbps as a
realistic entry-level broadband service.®* Given fibre's capacity, there would be no need for
usage caps, andinresponseto ever-increasing new bandwidth-hungry applications, fibrewould
offer almost unlimited upgrade potential and future proofing.®® This primary reliance on optical
fibre makes an interesting contrast with Bell Canada’ s commitment to make extensive use of
broadband wireless discussed earlier.
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F. MIGRATION INCENTIVES

The NBN Implementation Sudy suggested that incentives would be required to encourage
users to switch to NBN-based services, especialy in view of the cost involved in acquiring
equipment to work with fibre, such as new wiring and batteries. It proposed a migration
payment of $300 per premise — atotal of $3.3 billion for al premises to be served by fibre by
2018.%

G. UNIFORM RoLL OuT

As originally announced, the NBN rollout would not have given priority to the most
commercialy attractive areas, which made for good politics but bad economics. However, the
I mplementation Sudy suggested that in view of the need for early revenue, therollout schedule
could be tailored to improve return by focusing initially on areas where the rate of take up
would bethe greatest, or where the cost of deployment would beleast.®* Such an approach now
appears to be off the table in view of the agreement between the Labour Party and the two
independent rural MPs on whose support the continued viability of the government depends.
It provides: “Asthe NBN isbuilt, regional areaswill be given priority to ensure they can more
quickly overcomethe‘digital divide' they have experienced for toolong.... NBN Cowill bring
forward theintroduction of wirelessservicesand satel lite services so that regional Australiacan
get access to better broadband straight away.”® Therural tail seemsto be wagging the national
dog!

H. UNIFORMITY OF WHOLESALE PRICE

The NBN Implementation Study made it clear that “ uniformity of wholesale access pricing
should apply only within accesstechnology platformsand not universally acrossfibre, wireless
and satellite.” % It was expected the whol esale entry priceswould be similar, but not necessarily
identical to entry-level services on fibre.®” However, the agreement with the independent MPs
provides that “broadband prices will be the same for households and businesses regardless of
where they are located — in the city, in regional Australia or in more remote parts of the
country.”®® Of course, their concern was with retail prices which will be set competitively
outside the control of NBN Co, but wholesale rates will have a substantial influence on retail
pricelevels.

l. A DEAL WITH TELSTRA

On 20 June 2010, a$9 billion tentative deal was announced between the incumbent Telstra
and the government. It provides for the reuse of suitable infrastructure including ducts and
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backhaul fibre by NBN Co asit startsto rollout its new network, thereby avoiding unnecessary
infrastructure duplication. Aswell, it will provide for the progressive migration of customers
from Telstra's copper network to the new fibre network. After two years of complex
negotiations, definitive agreements have been reached between Telstra and NBN Co.
Shareholder approval for these agreements was obtained at Telstra’ s Annual General Meeting
on 18 October 2011.%° After insisting on a series of revisions, Telstra’s structural separation
undertaking was finally approved by the Australian Competition and Consumer Commission
(ACCC) on 27 February 2012.°

J. MONOPOLY REGULATION

Finally, in order to capture the massive economies of scale on a national fibre broadband
network, the Australian government is taking a journey back to the monopoly origins of
telecommunications.

Although the telecommunications industry had been long treated as a “ natural” monopoly
protected from competitive entry by economies of scale and network effects, these economic
defences were often reinforced by legal restrictions on competition. What was particularly to
be guarded against was “cherry-picking,” in which competitors moved in on commercialy
attractive network segments, thereby undermining theincumbent’ sability to cross-subsidizethe
spread of service and achieve the full benefits of economies of scalein asinglefirm. Thereis
now concern that the NBN will face similar selective competitive entry which will undermine
uniform affordable prices. However, rather than proposing an outright ban on cherry-picking,
the NBN Implementation Study suggested that non-NBN broadband be required to build to the
sametechnical standardsasthe NBN and offer similar open access and wholesal e equival ence.
If cherry-picking were to emerge as a concrete threat during the NBN build, the NBN
Implementation Study further suggested that the government might wish to implement
temporary protection for NBN Co against the commercial impact of cherry-picking beyond the
setting of technical standardsand ensuring open accessand equivalence. Rather than an outright
prohibition on competing networks which would reduce innovation and remove the discipline
of competitive pressure from NBN Co, it was thought that the simplest disincentive against
cherry-picking would be to impose alevy on cherry-pickers payable to government, with the
proceedsdirected towardstel ecommuni cations subsidy programs. However, it wasthought that,
in practice, so long as NBN Co operated efficiently and responsibly, it was doubtful that
significant networks would be built when forced to offer open and equivaent access to
wholesale services, even in the absence of alevy.™

Aswell, awhole new regulatory regime will have to be put in place to ensure that NBN Co
earnsareasonablerate of return onitsinvestment, but does not exploit monopoly rents.”? Inthe
first skirmish over NBN wholesalerates, the ACCC hasmadeit clear that it will beademanding
regulator. As the Commission’s Chairman, Rod Sims, put it: “The NBN will be a national,
wholesale-only, fixed line network monopoly. As the interests of monopolies and consumers
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are not always the same, it is necessary that there is a robust regulatory regime in place to
address excessive prices and ensure fair access to the network.” ”® Of course, this going back to
the futurewill not involve going back to asinglevertically integrated service provider asinthe
“bad old days,” but will be combined, aswe have seen, with retail competition. Whilethe NBN
I mplementation Study hoped that regul ation could beavoided at theLayer 3retail level, thiswill
depend on a comprehensive ex ante resolution of complex issues with respect to the nature of
open access to Layer 2. Layer 1 is envisaged as a classic public utility in need of monopoly
regulation. This may prove to be difficult, asNBN Co will likely be fully government-owned
at least through to the end of rollout, and the government will not take kindly to regulatory
decisions which make it more difficult to achieve its political ambitions. There will be a
delicious tension between the government wanting higher wholesale rates in the short term to
pay down itsinvestment, thereby satisfying taxpayers generally, and lower rates over the long
term which will encourage greater take up and commercia viability, thereby satisfying
information consumers.

XI. CONCLUSION

It isfascinating to compare and contrast the approaches adopted in Canadaand Australia. In
Canada, the gambleis that the market, combined with a modest level of government support,
will put in place technology capable of being upgraded to meet future bandwidth-hungry
applicationsand whichwill incrementally closetheurban/rural divide. In Australia, thegamble
is that there will be sufficient take up of the NBN to warrant the huge public investment
involved, and that retail competition will thrive when dependent on a monopoly broadband
wholesaler. Inthelanguage of an older technology — radio— wewill al need to “ stay tuned.”

In coming to the end of my journey, | am once again reminded why | continue to find the
telecommunications industry and its regulation so endlessly challenging and fascinating. Like
Lon Fuller, | believe that law, especialy regulatory law, is best viewed as a continuing
challenge rather than as a finished project.”* The need to be constantly prepared to reconsider
and reassesswas captured well by David Colville, an experienced Canadian tel ecommunications
regulator, when he observed: “ There will never be a state of rest, an end point for companies
or for public policy.” ™ And, asthegreat realist, Benjamin Cardozo, wrote of the dynamic nature
of law many yearsago: “Nothing isstable. Nothing absolute. All isfluid and changeable. There
isan endless ‘ becoming.’”"®
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