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The extent to which judges should be involved in
fundraising for civic and charitable causes is an
important issueof judicial ethics. Thedefault principle
adopted by judicial councils in Canada precludes
judges from fundraising subject to only minor
exceptions. Yet anecdotal evidenceindicatesthat some
Canadianjudgesdo engageinfundraising. Thisraises
the question of whether there should bea changetothe
principle so as to allow judges greater scope for
fundraising activities. The aim of this article is to
review the ethical principles for judicial fundraising
and evaluate whether they require modifications for
the modern Canadian judiciary. The authors consider
several hypothetical fundraising scenarios and
propose recommendations to the Canadian Judicial
Council’s Ethical Principles for Judges.

La mesure dans laquelle les juges devraient
s'investir dans les activités de financement pour les
causes civiques et caritatives est importante pour la
déontologie judiciaire. Le principe implicite adopté
par lesconseilsdelamagistraturedu Canada veut que
lesjuges soient exclus de ces activités sous réserve de
quel ques petites exceptions. Pourtant, il existe descas
isol ésou desjuges canadiens parti ci pent effectivement
a des activités de financement. Cela souléve la
question a savoir s'il faut modifier le principe de
maniére a donner aux juges plus de latitude dans les
activités de financement. Le but de cet article consiste
arevair les principes de la déontologie en matiere de
financement judiciaire et d’ évaluer s'il est nécessaire
de les modifier dans le contexte de la magistrature
canadienne moderne. L’auteur examine plusieurs
scénarioshypothéti quesdefinancement et proposedes
recommandations aux principes de la déontologie
judiciaire du Conseil canadien de la magistrature
relativerment aux juges.
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|. INTRODUCTION

The extent to which judges should be involved in fundraising for civic and charitable
causes is an important issue of judicial ethics. The default principle adopted by judicial
councilsin Canada precludesjudges from fundrai sing subject to only minor exceptions. Y et
anecdotal evidenceindicatesthat some Canadian judgesdo engageinfundraising. Thisraises
the question of whether there should be achangeto the principle so asto allow judges greater
scope for fundraising activities. The aim of thisarticleisto review the ethical principlesfor
judicial fundraising and evaluate whether they require modifications for the modern
Canadian judiciary.

Judicia involvement in fundraising can take several forms. One form is the direct
soliciting of funds for a specific cause from possible donors. Another form is indirect
solicitation, for examplein caseswhereajudgeispart of alarger group or team. Y et another
isajudge’ sparticipation in afundraising event, for example by giving aspeech, performing
servicesat theevent, or otherwise supportingit. A fourthformisinvolvement in the planning
or organizing of fundraising activities. This article will consider each of these forms of
fundraising.

Il. THE REGULATION OF JUDICIAL FUNDRAISING IN CANADA
A. THE CANADIAN JuDICIAL COUNCIL

The conduct of federally appointed judgesin Canadais subject to review by the Canadian
Judicial Council (CJC). TheCJCisafederal body establishedin 1971 under the Judges Act.*
It consists of 39 members, including the Chief Justice of Canada, the provincial and
territorial Chief Justices and Associate Chief Justices, and some senior judges from federal
and provincial superior courts across Canada.? The CJC aimsto ensure “that judges and the
public alike are aware of the principles by which judges should be guided in their personal

1 RSC1985, ¢ J1, s59(1).
2 |pid.
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and professiona lives.”® Currently, the CJC exercises authority over more than 1,100
federally appointed judges.*

After its creation, the CJC sought ways of developing an ethical framework to assist
judges with deciding how best to handle ethical dilemmas.® Initially it did so by sponsoring
and publishing two books in 1980: A Book for Judges and Le livre du magistrat.® It should
be noted that the bookswere not official directivesfrom the CJC but rather the views of their
independent authors.” Nevertheless, they offered guidance concerning judicial fundraising
by stating that regardless of how worthy the cause, judges should not solicit funds.® The
rational e provided wasthat judgeswho solicit donationsfor organizationsask for and receive
gifts, favours, or benefits on their behalf, acceptance of which could cast doubt on their
impartiality.® Both books also urged judges to avoid associating with organizations and
people who are likely to be involved in litigation or controversies.® Such guidance was
provided in order to minimize the risk of ajudge not appearing to be impartial.

In an effort to expand upon and update its earlier work, in 1991 the CJC released
Commentaries on Judicial Conduct.** This text provided additional reasons why judges
should refrain from fundraising. Some of the concerns raised were that fundraising “ alters
the expectations of al who are subjected to the campai gn whether they contribute or not; that
it is atemptation to counsel to ‘try to gain an edge’ in contributing; and that it ... publicly
identifies the judge with the political and social views of the organization.”*?

In 1998 the CJC published Ethical Principles for Judges. This work incorporated the
views of the Canadian judiciary and the legal and academic community on the expected
standards of judicial conduct.” Building onitsearlier work, Ethical Principlesisconsidered
the most comprehensive treatment of judicia ethicsin Canada, as it updates the thinking
about some of the issues raised in the earlier publications.™ It states that “[j]udges are free
to participatein civic, charitable and religious activities.”*> However, judges are advised to
“avoidany activity or associationthat could reflect adversely ontheir impartiality or interfere
with the performance of judicial duties.”*® The principles further provide that “[jJudges
should not solicit funds (except fromjudicial colleaguesor for appropriatejudicia purposes)

8 Canadian Judicia Council, Ethical Principlesfor Judges (Ottawa: Canadian Judicial Council, 1998) at
iii [Ethical Principles).
Canadian Judicial Council, “Mandate and Powers,” online: Canadian Judicial Council <www.cjc-
ccm.ge.calenglish/about_en.asp?selMenu=about_mandate_en.asp>.
Martin L Friedland, A Place Apart: Judicial Independence and Accountability in Canada (Ottawa:
Canada Communications Group, 1995) at 143.
6 The Honourable JO Wilson, A Book for Judges (Ottawa: Canadian Judicial Council, 1980); Le tres
honorable Gérald Fauteux, Lelivredu magistrat (Ministre des A pprovisionnementset Services Canada,
1980).
7 Friedland, supra note 5 at 143.
. Wilson, supra note 6 at 9; Fauteux, supra note 6 at 25.
Ibid.
0 Wilson, ibid at 9; Fauteux, ibid at 25-26. .
Canadian Judicial Council, Commentarieson Judicial Conduct (Cowansville: LesEditionsYvonBlais,
1991).
12 Ibid at 18-19.
13 The Honourable Georgina R Jackson, “The Mystery of Judicial Ethics: Deciphering the Code’ (2005)
68:1Sask L Rev 1at5.
Ethical Principles, supra note 3, ch 1, commentary C1.
12 Ibid, ch 6, principle C1(a).
Ibid.
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or lend the prestige of judicial office to such solicitations.”*” Commentary clarifies that
“appropriatejudicial purposes’ refersto the solicitation of fundsfromthe government which
are necessary for the proper administration of justice.™®

In addition, like the earlier publications, Ethical Principles urges judges to refrain from
involvement in causes or organizations which are likely to be engaged in litigation.®® This
is due to a concern that it may become awkward for ajudgeif the organization with which
he or sheisinvolved becomes engaged in litigation.”® It is also meant to reduce the risk of
judicial impartiality being called into question? The commentary to the principles
acknowledges the benefits of having judges participate in the community but cautions that
suchinvolvement can carry certain risksthat should beavoided.?® The central concerniswith
situations that could call into question judicial impartiality and lead to disqualification due
to conflict of interest or prejudice.”® Asaresult, the CJC hasmadeit clear that judges should
“not alow the prestige of judicial office to be used in aid of fund raising for particular
causes, however worthy.”?* The commentary also explicitly mentions that “(apart from
requests to judicia colleagues), [judges] should not personally solicit funds or lend their
names to financial campaigns.”®

It should be noted that Ethical Principlesis deliberately styled as containing principles
rather than rules. They “are advisory in nature.... They are not and shall not be used as a
code or a list of prohibited behaviours. They do not set out standards defining judicial
misconduct.”?® Thisistruefor all of the directionin Ethical Principles, not just that dealing
with fundraising. The non-binding nature of these principles gives rise to two points. First,
any suggestion in this article that certain conduct violates the principles should not be
understood as an alegation of judicial misconduct. The focus of the article is not on being
critical of particular judges or practices but rather on how the principles themselves might
evolve to reflect better our shared aspirations. Second, the broader question, important
though it is, of whether these principles should have a more binding effect on judges must
be left for another day. It suffices here to observe that, as with al of the principles, the
question of effective enforcement remains even once agreement is reached on what the
principles should provide on the issue of fundraising.

B. ProvVINCIAL JuDICIAL COUNCILS

Each provinceand territory hasthe power to create standards of conduct to regul atejudges
it appoints. Although most have created judicial councils to ensure judges conduct
themselves in accordance with the expected high standards of behaviour, only Ontario,
Quebec, British Columbia, and Newfoundland and Labrador have established either acode

v Ibid, ch 6, principle C1(b).

18 Ibid, ch 6, commentary C8.
19 Ibid, ch 6, principle C1(c).
2 Ibid, ch 6, commentary C8.
2 Ibid.

2 Ibid, ch 6, commentary C1.
z Ibid, ch 6, commentary C3.
2 Ibid, ch 6, commentary C6.
= Ibid.

% Ibid, ch 1, principle 2.
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or principles of judicial conduct. Of these four, only Ontario and British Columbia have
addressed the issue of judicial fundraising.

Ontario’s Principles of Judicial Office for Judges encourages judges to be involved in
community activities provided that such activities are not incompatible with the judicial
office.”” Similarly to Ethical Principles, it statesthat “judges should not lend the prestige of
their office to fund-raising activities”® The Code of Judicial Ethics applicable to
provincially appointed judges in British Columbia directs judges to “devote themselves
entirely to the exercise of their judicial function.”®® The code makes it clear that although
judges are permitted to participate in civic and charitable activities, “judges should not
participate in fund-raising activities.”*® These directives both go further than Ethical
Principles as they create an absolute prohibition against judicial fundraising, forbidding
judges from soliciting even from judicial colleagues or for appropriate judicial purposes.

I11. JuDICIAL FUNDRAISING IN CANADA

Notwithstanding these reasonably direct limitations on judicial involvement in soliciting
money for civic and charitable causes, the reality is that some judges are engaging in
fundraising activities.* Although in most cases thisis not widely publicized, many judges
are aware of what their colleagues are doing. There are also some prominent examples that
do reach the broader public. For example in 2011 as part of the “Movember” campaign to
raise money for prostate cancer research almost half of the male judges of the Nova Scotia
judiciary participated as a team which raised $18,463.% It was only in 2012 that it was
publicly reported that “judges can't participate in the [Movember] fundraising contest.”*
Justice Saunders of the Nova Scotia Court of Appeal, who spearheaded the Movember
campaign, noted at thetime of this change that “judges are not permitted to solicit donations
for any cause.”* In previous years judges from Nova Scotia had also participated in the
annual Glube Cup Charity Hockey Tournament for Feed Nova Scotia which collected
admission donations of food or money.*

z “Principles of Judicia Office,” ch 3, principle 3.4, online: Ontario Courts <www.ontariocourts.ca/

ocj/ojc/principles-of-judicial-office/>.

= Ibid, ch 3, principle 3.4, commentary 1.

» Provincial Court of British Columbia, Code of Judicial Ethics, revised ed (1994) r 2.00, online:
<www.provincial court.bc.caljudicial-council>.

%0 Ibid, r 2.04(b).

3 See e.g. The Honourable Shelagh Creagh, “Alberta judges and their communities’ Vox Judicia (July
2013), online: The Canadian Bar Association <www.cba.org/CBA/judges forum/newsl etters2013/
alberta.aspx> (providing three examples of Albertajudges publicly engaging in fundraising activities
for charity).

%2 Gail JCohen, “Nova Scotiajudges, lawyersraise over $90K for Movember” (1 December 2011) Legal
Feeds(blog), online: <www.canadianl awyermag.com/l egalfeeds/582/Nova-Scotia-judges-lawyers-raise-
over-$90K-for-Movember.html>.

s “Justice moustache contest is on,” CBC News (31 October 2012), online: CBC News Nova Scotia
<www.chc.ca/news/canada/nova-scotialstory/2012/10/31/ns-judges-moustaches.html>.

i The Honourable Jamie WS Saunders, “Mo’ vember and the Nova Scotia Judiciary” Vox Judicia (July
2013), online: The Canadian Bar Association <www.cba.org/CBA/judges forum/newsletters2013/
movember.aspx>.

s Nova Scotia, “Glube Cup Charity Hockey Tournament,” online: Nova Scotia <novascotia.ca/
news/rel ease/?1d=20070420013>.
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Another recent event that attracted attention was The Trial of David Suzuki, a“livetheatre
and public engagement project” held at the Royal Ontario Museumin November 2013.% The
trial was presided over by Justice Ducharme of the Ontario Superior Court of Justice. His
involvement led to a complaint to the CJC by advocacy group Ethical Oil.¥ It is not clear
whether this event amounted to a fundraiser for a specific cause or organization. At a
minimum, tickets were sold by the museum for either the performance alone or the
performance and a reception.*®

It is apparent that some judicial fundraising is occurring in Canada despite ethical
principles and codes of conduct which do not condone this behaviour. This is a clear
indication that judicial councils need to revisit this issue to determine whether the current
statement of judicia ethics in Canada is adequate or if it requires changes. This in turn
demandsthat the advantages, disadvantages, and effects, if any, that judicial fundraising has
on the quality of the judiciary and the justice system be carefully weighed and considered.
It isalso important to consider the comparative law on thisissue, looking at how fundraising
istreated in judicial ethics codesin other countries.

IV. THE REGULATION OF JUDICIAL FUNDRAISING IN OTHER JURISDICTIONS
A. THE UNITED STATES

The American Bar Association’'s (ABA) Model Code of Judicial Conduct establishes
ethical standards for judicial conduct.®* The Model Code is not in itself binding but it has
been adopted, in whole or in significant measure, by most American states such that its
provisions are binding on their judges. Under its provisions judges can engage in
extrajudicial activities as long as they do not detract from their duties, lead to frequent
disqualifications, or cast doubt on a judge’s impartiality, integrity, or independence.”’
However, unlikein Canadathe Model Code has over time relaxed its anti-solicitation rules.
It has done so by adding new exceptions which allow judges to participate in more general
fundraising activities.”* There is now a “distinction between actual solicitations of funds
which with narrow exceptions continues to be barred and participating in more general
fundraising activities which is now permitted.”*

In Canada, Ethical Principlespermitsjudgesto solicit fundsfromjudicial colleagues. The
Model Code does too, but it aso goes one step further by allowing judges to solicit
contributions“from members of the judge’ s family.”* In addition, American judges, unlike

% Royal Ontario Museum, “The Trial of David Suzuki — Reception & Performance,” online: <www.rom.
on.calen/activities-programs/events-calendar/the-trial -of -david-suzuki-reception-performance>.

87 Jen Gerson, “ After mock trial of David Suzuki, judge facesformal complaint from pro-oilsandsgroup,”
National Post (17 December 2013), online: <news.national post.com/2013/12/17/judge-in-mock-trial-of -
david-suzuki-faces-formal -complaint-from-pro-oil sands-group/>.

%8 Royal Ontario Museum, supra note 36.

% American Bar Association, Model Code of Judicial Conduct, 2011 edition (American Bar Association,
2010) [Model Code]. For federal judges see United States Courts, Code of Conduct for United States
Judges, online: <www.uscourts.gov/RulesAndPolicies/CodesOf Conduct/CodeConductUnitedStates
Judges.aspx> [Federal Code].

a0 Ibid, Canon 3, rr 3.1(A)-(D).

j; James J Alfini et al, Judicial Conduct and Ethics, 4th ed (San Francisco: Matthew Bender, 2007) at 371.
Ibid.

e Model Code, supra note 39, Canon 3, r 3.7(A)(2). See also Federal Code, supra note 39, Canon 4(C).
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their Canadian counterparts, are expressly permitted to assist organizations in “planning
related to fund-raising, and participating in the management and investment of the
organization’s or entity’s funds.”* They can also solicit membership dues or fees for non-
profit organizations even if the funds are used to support the organization’ s objectives, “ but
only if the organization or entity is concerned with the law, the legal system, or the
administration of justice.”* In contrast, although Ethical Principles does not take aposition
on membership solicitation it appears that judges should refrain from such conduct if it may
be “perceived as coercive or is essentially a fund-raising mechanism.” %

Moreover, the Model Code provides that it is acceptable for judges to attend, speak at,
receive an award at, or be featured in connection with a fundraising event hosted by an
organization providedthat it relatestothelaw, legal system, or theadministration of justice.””
In addition, it is expressly stated that the mere attendance by ajudge at an event organized
for the purpose of fundraising, regardless of whether it islaw-related, does not violate any
of the Model Code rules.”® A judgeis also permitted to “serve as an usher or afood server
or preparer, or to perform similar functions at fund-raising events sponsored by ...
organizations.”*

Beyond the Model Code, decisionsof American judicial ethics committeesand panelsare
arich source of information on this issue, as they have released advisory opinions to help
judgesidentify the permissible boundaries of judicial fundraising. Thereisno similar public
source of information in Canada, asany advisory opinionsprovided tojudgesby the CIC are
not made public. American advisory opinions unequivocally state that judges are not
permitted to solicit funds beyond the exceptions set out in the applicable code of conduct.
Consequently, a judge participating as an auctioneer at a country club’'s fundraising
tournament would bein violation of thisrule.® Similarly, it would be forbidden for ajudge
to solicit donations from lawyersto help pay for a brochure about the perception of fairness
in courts as this is considered a personal solicitation by ajudge.® Likewise, ajudge would
be in breach of the rule by participating in the solicitation of funds for a church.®

Furthermore, apart from solicitations from judicial colleagues or family members,
advisory opinions clarify that no exceptions are made as to the people that can be solicited
by ajudge. Asaresult, in oneinstance it was concluded that ajudge that chaired the finance

“ Model Code, ibid, Canon 3, r 3.7(A)(1); Federal Code, ibid, Canon 4(C) (expressly allows planning but

does not mention the management of funds).

Model Code, ibid, Canon 3, r 3.7(A)(3).

Supra note 3, ch 6, commentary C4(2). See Federal Code, supra note 39, Canon 4(C) providing that a

judge “should not personally participate in membership solicitation if the solicitation might reasonably

be perceived as coercive or is essentially a fund-raising mechanism.”

& Supra note 39, Canon 3, r 3.7(A)(4); cf Federal Code, 1bid, Canon 4(C), commentary, providing that a
judge*“ may not be aspeaker, aguest of honor, or featured on the program” of fundraising eventsof law-
related and other organizations.

B Ibid, Canon 3, r 3.7, commentary 3. See also Federal Code, ibid, Canon 4(C), commentary.

i Model Code, ibid.

%0 Judicial Ethics Opinion (17 May 2007), JE 151 at 1, online: Judicial Ethics Advisory Panel, Supreme
Court of Kansas <www.kscourts.org/pdf/ClerkCt/JE151.pdf>.

st Opinion (31 January 2012), 2012-04 at 2, online: Judicial Ethics Advisory Committee, FloridaSupreme
Court <www.jud6.org/L egal Community/L egal Practi ce/opinions/jeacopinions/2012/2012-04.html>.

52 United States Courts, Guide to Judicial Conduct, vol 2, pt B at 42-1 (“Advisory Opinion No. 42:
Participation in Fund Raising for a Religious Organization”), online: <www.uscourts.gov/uscourts/
rulesandpolicies/conduct/vol 02b-ch02.pdf >.

& &
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committee for the Boy Scouts of America was prohibited from soliciting financial support
from other board members.* Despite the judge confining solicitation requests to a small
group of individuals, this behaviour was nevertheless prohibited as it was regarded a
solicitation of funds which did not fall within the allowable exceptions.>

Advisory opinions also address the indirect participation by judges in fundraising
activities. In general, judges are advised to refrain from participating even indirectly in non-
law related fundraising situations where donors may feel coerced to contribute or where it
may appear that judicial prestigeis misused. For example, the Judicial Ethics Committee of
Maine decided that it would be improper for ajudge to serve on a campaign committee to
raise funds for the renovation of alocal hospital.> Since the judge’ s name would appear on
fundraising letters there was a concern that donors could feel compelled to contribute.®
Potential donors might also expect futurefavoursin return for their generosity.>” In addition,
there was a fear that people solicited could include parties with interests before the judge.®
This could undermine public confidencein judges by creating an appearance of aconflict of
interest. In another case, a judge was not permitted to participate as a celebrity judge for a
charity fundraising event.* Even though the judge was not requesting donations on behalf
of the charity, it was determined that by participating thejudge would belending the prestige
of the judicia office to be used by othersto fundraise.

Hence, judges are advised to refrain from participating in fundraising events which might
create the risk that people solicited could feel a sense of obligation to respond favourably
because of the judge’ sinvolvement. They are also instructed to avoid circumstances where
the prestige of thejudicial office could be seento be used by othersfor fundrai sing purposes.
Accordingly, an approach sanctioned by several advisory opinions which reduces such
concerns has been simply to omit the judge’s name from any advertisements related to
fundraising.®® By so doing, ajudge could avoid the risk of misusing thejudicial officeashis
or her name and position would not be known to people attending the fundraising event. As
a result, provided that a judge's involvement remains anonymous, a judge is allowed to
participate indirectly in fundraising activities.

There is also a shared understanding among advisory opinions as to the permissible
participation by judgesin activities that involve the law, legal system, or the administration
of justice. For example, the Florida Supreme Court permitted ajudge to assist in alegally-

s Ibid at 32-1 (“ Advisory Opinion No. 32: Limited Solicitation of Fundsfor the Boy Scoutsof America’),
o online: <www.uscourts.gov/uscourts/rulesandpolicies/conduct/vol 02b-ch02.pdf>.
Ibid.
5 Advisory Opinion (16 July 2002), 02-2 at 2, online: Judicial Responsibility and Disability Committee,
State of Maine <www.jrd.maine.gov/pdfs/Opinions/Opinion%2002-2.pdf>.

% Ibid at 1.
* Ibid.
% Ibid at 2.

5 Opinion (2 February 2011), 1-2011 at 1, online: Advisory Committee on Standards of Judicial Conduct,
South CarolinaJudicial Department <www.judicial .state.sc.us/advisoryOpinions/di splayadvopin.cfm?
advOpinN0=01-201>. See also Opinion (19 February 1998), 98-1 at 3-4, online: Judicial Conduct
Advisory Committee, Supreme Court of Wisconsin <www.wicourts.gov/sc/judcond/DisplayDocument.
pdf 2content=pdf & seqN0=89>, in which ajudge was not permitted to participate asacelebrity judgein
afundraising event for a charitable organization. Such involvement was found to constitute personal
participation in afundraising activity and was seen as a misuse of thejudicia office.

€0 See Cynthia Gray, “A Judicia Survival Guide to Balancing Social Commitments with the Code of
Judicia Conduct” (1996) 35:4 Judges J 18 at 25-26 [Gray, “Survival Guide’].
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related program during which the judge selected the winner of a “best skit” contest that
received amonetary prizegivento hisor her charity of choice.® Thisconduct was acceptable
because the judge was not directly involved in fundraising. Instead, the judge was only
responsible for designating a recipient of the award from funds already set aside by an
organization devoted to theimprovement of thelaw. Similarly, the Colorado Supreme Court
allowed a judge to be interviewed for a video relating to a diversion program for teen
offenders intended for informational and fundraising purposes.® The Court reasoned that
such involvement was akin to speaking at alaw-rel ated fundraising event which isexpressly
permitted under the Model Code.®® However, the acceptability was subject to the condition
that the judge did not personally solicit funds for the organization.®* It is therefore apparent
that aslong asjudgesrefrain from actively soliciting fundsfrom potential donors, judgescan
assist with law-related fundraising events. Such conduct is generally encouraged as it is
believed that ajudgethat is ableto keep abreast of current issuesand ideasin the profession
will be more effective in the performance of his or her judicial function.®®

American advisory opinions also allow judges to assist in the planning of fundraising
events. Permissible planning activities include the internal brainstorming of fundraising
ideas.® In one instance, a judge was alowed to serve as president of a non-profit sports
organization and assist it with fundraising planning to help achieve the goal of promoting
athleticsin local schools.®” However, thiswas subject to the condition that the judge did not
misuse the judicial office in support of fundraising.®® The judge was also advised to avoid
permitting his or her name to appear on fundraising letters which could cause people to
believethat he or shewasfundraising.®® In comparable circumstances, ajudge serving asthe
director of an organization which offered educational servicesto students was permitted to
assigt in planning fundraising events on its behalf.”” This was conditional on the judge
refraining from fundraising, largely to avoid creating situations where donors could feel
obligated to respond favourably to the judge’ s solicitation requests.™

Thus, advisory opinions clarify that American judges can participate in planning
fundraising activities aslong asthey do not fundraise or cause the public to assume that they

& Opinion (23 September 2010), 2010-32 at 1, online: Judicial Ethics Advisory Committee, Florida
Supreme Court <www.jud6.org/L egal Community/L egal Practi ce/opi niong/jeacopi nions/2010/2010-32.
html>.

62 Advisory Opinion (10 July 2012), 2012-03 at 1, online: Colorado Judicia Ethics Advisory Board,

- Colorado Supreme Court <www.courts.state.co.us/userfiles/file/2012-03.pdf>.

Ibid at 3.

b Ibid at 1.

& Re Petition of Alton WWiley, 671 A (2d) 308 at 310 (RI Sup Ct 1996) [Wiley].

&6 United States Courts, Guide to Judicial Conduct, vol 2, pt B at 35-1 (“Advisory Opinion No. 35:
Solicitation of Funds for Nonprofit Organizations, Including Listing of Judges on Solicitation
Materials’), online: <www.uscourts.gov/uscourts/rulesandpolicies/conduct/vol 02b-ch02.pdf>.

& Opinion (26 January 2012), 12-14 at 1, online: Advisory Committee on Judicial Ethics, New Y ork State

. Unified Court System <www.nycourts.gov/ip/judicial ethics/opinions/12-14.htm>.

Ibid at 2.

& Ibid.

o Opinion (2009), 10-2009 at 1, online: Advisory Committee on Standards of Judicial Conduct, South
CarolinaJudicial Department <www.judicial.state.sc.us/advisoryOpinions/HTML/10-2009.htm>. See
asoOpinion (3May 2011), 2011-06 at 1, online: Judicia Ethics Advisory Committee, Florida Supreme
Court <www.jud6.org/L egal Community/L egal Practice/opinions/ jeacopinions/2011/2011-06.html>, in
whichajudgewasallowedto assist in planning fundraising activitiesfor asupervised childcare program
organized by the Y WCA to hel p pay for the supervision of children whose parentsattended court-related
matters.

n Ibid.
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are fundraising. This contrasts with the position in Canada, where although it is acceptable
for judgesto bemembersor directorsof civic or charitable organizations, nowhereisit stated
that judges can help plan fundraising events.”

Furthermore, advisory opinions explain that the degree to which ajudgeisableto engage
in fundraising activities is primarily determined by the nature of the judge’s participation.
Judges are not forbidden from engaging in every type of fundraising activity.” The
permissibility of ajudge’ sinvolvement in afundraising event is determined by taking into
account the overall event and the extent of the judge’ s engagement to decideiif there are any
elements of coercion present.” With this in mind, advisory opinions have generally
prohibited judgesfrom playing central rolesinfundraising events.” In one case, although not
engaged in soliciting funds, a judge was nevertheless advised to decline serving as the
president of a civic organization if his involvement required direct participation in
fundraising activities.” Thiswas largely due to the possibility that as aresult of thejudge’s
highly visible role the public may perceive the judge as playing more than an indirect role
in soliciting money.” This in turn could cause donors to feel a sense of obligation to
contribute money to the fundraising event.

On the other hand, minor involvement in fundraising activities has not been viewed by
advisory opinions as violating the rules prohibiting judges from soliciting funds.” In aNew
York advisory opinion, a judge was able to assist with behind-the-scenes activities like
helping to set up, prepare food, cook, and clean up during a fire department’s annual
fundraiser.” In that case, the judge was not doing things designed to raise money. Thejudge
was also not playing amajor roleintheevent, makingit unlikely that peoplewould think that
thejudgewasengaged in fundraising. Inlight of this, collectively advisory opinions prohibit
judges from taking on central rolesin fundraising events. Meanwhile, they allow judgesto
engage in minor fundraising activities so long as such involvement is not perceived as a
solicitation of funds or causes the judicial office to be misused.

If American advisory opinions were used as guide for modifying Ethical Principles,
Canada’ santi-solicitation restrictionswould be somewhat | oosened. The key changeswould
includeallowingjudgesto participatein planning fundrai sing events. They would a so permit
judgesto engagein minor fundraising activities so long asit could not be perceived that they
are involved in soliciting money. Judges would also be able to engage in law-related
fundraising activitiesif they themselves did not make appeal sfor funds. In addition, it would
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be acceptablefor judgesto participatein fundraising activitiesindirectly if thejudicial office
was not misused and if potential donors did not feel coerced in such circumstances.

B. AUSTRALIA

The Guideto Judicial Conduct gives practical guidanceto all members of the Australian
judiciary by indicating how particular ethical situations may be best handled.® The first
edition stated that “[a] judge should not personally solicit funds from alegal practitioner or
any other prospective donor.”® This created an absolute ban against judicial fundraising
similar to that currently endorsed in Ethical Principles. However in 2007 absolute
prohibitions against judicial fundraising were replaced with more permissive statements.
Judicial Conduct now providesthat “[a] judge should avoid any involvement in fundraising
such as might create a perception that use is being made, or advantage taken, of thejudicial
office.”8 A judge should also be “especially careful to avoid creating such a perception in
the minds of actual or potential litigants or witnesses before the judge’ s court.”® Judicial
Conduct no longer categorically prohibits fundraising. Accordingly, Australian judges are
not limited to soliciting funds only from judicial colleagues or for appropriate judicial
purposes. They are also not precluded from personally participating in fundraising. Instead,
the Judicial Conduct grants judges a degree of latitude to engage in fundraising if their
involvement does not create the appearance that the judicial office is being misused.

C. ENGLAND

Thejudiciary in England has adopted a position similar to Australia concerning judicial
fundraising. Indeed, Judicial Conduct was used as a model in drafting the guide used in
England.?* All full-time and part-time judgesin England are subject to the Guideto Judicial
Conduct, March 2013 which offers assistance by providing guidance for proper judicial
behaviour. Theguiderecognizesthe public benefit that judicial community involvement may
bring but warnsthat “ care shoul d be taken that it does not compromisejudicial independence
or put at risk the status or integrity of judicial office.”® It goeson to mention that judges may
be involved in managing educational, charitable, and religious organizations but urges that
“care should be taken in considering whether, and if so to what extent, ajudge’ s name and
title should be associated with an appeal for funds, even for a charitable organisation.”® It
explains that failure to take such precautions could amount to the inappropriate use of
judicial prestigein support of an organization.?” It could also be seen as creating a sense of
obligation to donors.® In comparison to Ethical Principles, the Guide takes amore flexible
approach to judicial fundraising. It does not bar judges from making personal appeals for

& Council of Chief Justices of Australia, Guide to Judicial Conduct, 2nd ed (Melbourne: Australasian
Ingtitute of Judicial Administration Incorporated, 2007), ch 1, r 1.1 [Judicial Conduct].
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funds. Instead, it urges judges to exercise caution and to use their judgment when
determining whether to associate themselves, and to what extent, with fundraising
endeavours. Such discretion givesjudgesthe freedom to decide whether to becomeinvolved
in certain civic and charitable fundraising activities.

V. PoLIcY ARGUMENTSABOUT JUDICIAL FUNDRAISING

Judges play an indispensable role in the administration of justice. Their position requires
that they be " held to higher standards of integrity and ethical conduct than attorneys or other
persons not invested with the public trust.”®® To ensure that the public does not lose
confidence in the judicial system, a delicate balance is required to maintain a degree of
judicial insulation from society so that judges remain impartial arbiters while at the same
time alowing them to be active members of the community. Too restrictive measures on
extrajudicial activities carry therisk that judgeswill “lose contact with theworld outside the
court, whichinturnwill resultinjudicia shortsightedness and unresponsivenesstothe ever-
changing needs of society.” ® On the other hand, permitting judgesto engagein extrajudicial
activitiesfreely introduces the danger of weakening public confidencein the courts.® It also
risks individuals believing that justice can be purchased.”? The issue of whether to allow
judgesto raisefundsfor civic and charitable organizations requires resol ution of thetension
between these positions.

At the outset it should be noted that fundraising is not smply one of several forms of
possible community involvement. Fundraising for a cause shows a much stronger degree of
support for that cause than indications of personal agreement, volunteering of time and
activity, and even personal financia contributions. It moves beyond one’s own individual
support to the active seeking out of expressions of support from others. It encompasses an
advocacy function, championing the cause and seeking torally otherstoit. Moreover, unlike
other involvement it entails a specific and identifiable response by others, who must either
agree to donate or not.

There are many arguments in favour of a ban on judicial fundraising. It has been long
recognized that “ethical system[s] must be so framed as to prevent judges from being
activists, mavericks, [and] publicity-seekers.”* Inview of this, judicial fundraising presents
ethical problems asit can directly or indirectly result in ajudge being publicly associated
with an organization asitsadvocate. Thisinturn may havesignificant negativerepercussions
asit could underminethe perceived impartiality of the judge and reduce the public’strust in
the justice system.
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A. EROSION OF PuBLIC CONFIDENCE IN THE | MPARTIALITY OF JUDGES

Judges are expected to be impartial, which “connotes absence of bias, actual or
perceived.”® Impartiality is soimportant that it isaconstitutional right of all Canadiansthat
they are entitled “to be presumed innocent until proven guilty according to law in afair and
public hearing by anindependent and impartial tribunal.”* Judicial fundraising can placethat
impartiality injeopardy. Every timejudgessolicit fundsfor any causethereisalwaystherisk
that those that appear before the court may suspect that the judge may be affected by the
resulting financial support.®® A “system of justice based on how much money you gave or
raised for the judge before whom you are appearing cannot sustain public trust, and
inevitably the public will believe about thejudiciary what they believe about politics: money
iswhat determinesresults.”* If individual s cannot be assured that judges are impartial, this
could erode public confidencein adjudication and could result in people becoming reluctant
to seek the aid of the judiciary to help resolve disputes.®

A common concern regarding judicial fundraising is that donors (which may include
lawyersand potential litigants appearing beforeajudge) may contributewith the expectation
that they will receivefuturefavours fromthe solicitingjudgein return for their generosity.®
Some have likened this to an acceptance of a gift by ajudge, since a potential donor may
contribute expecting a favour in return. Even if donors do not have an ulterior motive in
contributing, the “ public may view the largess as an attempt to gain a courtroom advantage
over aless generous attorney or litigant.”'® As a result, the fears remain that judges who
raise money may either appear beholden to those from whom funds were solicited or that
they may not appear to beimpartial if donorsend up becoming litigants before them.'® Since
judicial impartiality isvital for inspiring public confidencein thejustice system and ensuring
just verdicts, any judicial fundraising which has the potential to undermine impartiality
should be avoided.

B. IDENTIFICATION OF THE JUDGE WITH THE
OBJECTIVESOF AN ORGANIZATION

When judgesraise money for charitable or civic causesit publicly identifiesthemwith the
objectives of the organization for whom the solicitations where made.’ When a judge
identifies himself or herself either voluntarily or as a consequence of involvement with a
cause or issuethis heightens the risk that the public could question the judge’ s neutrality.'%®
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For instance, the public may view a judge that is involved with fundraising efforts for
Mothers Against Drunk Driving Canada as having a predisposition on the issue of impaired
driving, an issue which may come before the judge in avariety of cases.™™ While the cause
may be worthy, it is undesirable that the public perceive a judge as having a particular
attitude or opinion about an issue as aresult of his or her fundraising efforts or affiliation
with an organization.

C. INCREASE IN THE NUMBER OF RECUSALS

It has been argued that judicial fundraising has the undesired potential of contributing to
an excessive number of recusals.’® Thisisproblematic sinceregul ar disqualificationsimpose
acost on both the justice system and the public.’® This is because such involvement “will
often necessitate the disqualification of a judge in a matter in which he or she has been
involved or with which he or she is familiar due to his or her extra-judicial activity.”*%
Justice Thomas has strengthened this argument by considering the inherent incompatibility
between judicial and non-judicial functions.’® At its core, the argument states that judges
should be hesitant when engaging with organizations, as the nature of charitable and civic
groups has changed because they are now more frequent litigantsthan in the past.'® Simply,
judges should refrain from engaging with charities that could be involved in legal disputes
or could cause controversy. This has become amore salient issue over time as organizations
are now more likely to be involved in “political disputes over funding, the role of labour
unions, abortion and other matters.”*° There is some evidence that judges have taken notice
of these changes, as for instance they have reduced their involvement in organizations like
the Canadian Red Cross and the Canadian National Institute for the Blind as compared to
their more active involvement in the past.**

D. DETRACTING FROM THE PERFORMANCE
OF THE JUDICIAL FUNCTION

Another concern is that fundraising may detract from the time and energy that judges
spend performing their judicial functions.™ The fear is that when judges become involved
inextrajudicial activitiestheir efficiency suffers. Judges should devotethemsel vesentirely
to judging, which demands that they refrain from pursuing other goals regardless of how
worthy or beneficial they may be.™ If judges were allowed to engage in fundraising
activities this would reduce the amount of time judges spent adjudicating disputes.™® This
in turn could result in a backlog of cases and a reduction in the speed at which disputes are
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resolved."® There is also the danger that if a fundraising activity becomes too time-
consuming, the public may mistakenly believe that the judgeis*“not ... afull-timejudge, or
to take the view ... that the office of the judge is not a full-time occupation.”*

E. | MPROPER USE OF THE PRESTIGE OF THE JUDICIAL OFFICE

A more general concern regarding judicial fundraising isthat it isincompatible with the
exercise of judicial power. Arguably when judges use their position to solicit contributions
they misuse the judicial office and may cause people to feel intimidated or coerced into
donating.™® Judges might take advantage of the prestige of their office to solicit money for
an organization, and this may occur even in circumstances where such conduct cannot be
described as involving intimidation.™ The prestige of the judicial officeis not intended to
be used as a vehicle to advance economic, financial, social, political, or other interests
including a charity’ s interests.*® The motivation behind this concern is the “fear [that] not
only [will] afuture decision be tainted, but also that the public will lose confidence in the
character of a judge who seeks, takes or appears to take any advantage of his or her
office.”'* Some have suggested that the best way to guard against such dangers is to
preclude fundraising entirely. This would prevent judges from any enticement to lend the
prestige of the judicia office to benefit other interests.**? It would also have the beneficial
effect of preventing the appearance of judicial impropriety.*

F. BENEFITSOF JUDICIAL INVOLVEMENT IN THE COMMUNITY

There are fewer arguments favouring judicial fundraising. Some of them relate more
generaly to judicial involvement in civic and charitable activities without specifically
addressing the issue of judicial fundraising. The thrust of thisline of reasoning is that there
isan expectation that judges, like other professionals, should be involved in the community
as this has the effect of enhancing public trust.* Engagement in charitable and civic
activities also allows judges to become better integrated within the community and forges
bonds of trust by “help[ing] personalize judges as sincere and caring family members,
volunteers, and community leaders.” ' It provides judges with opportunities to educate the
public about the administration of justice, the legal system, and the law.’® Not only is such
engagement beneficia to the public by inspiring confidence in the justice system, it also
benefits individual judges by improving their demeanour, reducing their stress levels, and
enhancing their self-esteem.®
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As noted, a difficulty with these arguments is that they sidestep the issue of judicial
fundraising. Those that come close to taking a stand on the issue do so tentatively by
suggesting that judicial fundraising may be acceptablein certain limited circumstances. For
instance, such argumentscomparetherel atively lesser harm that solicitationsby ajudge may
have on making an average citizen feel intimidated into contributing as compared to lawyers
or court staff.*?® Despite the existence of such arguments, collectively they fail to make a
strong casein favour of alowing judgesto fundraise. Canadian judges are already provided
with significant opportunities to participate in community matters and reap the benefits
derived from such extrgjudicial activities. For instance, Ethical Principles allowsjudgesto
be involved in community activities.”® Hence, given the qualitative difference between
fundraising and other forms of involvement, arguments that address the general benefits of
judicial community involvement are not particularly persuasive when used in support of
judicia fundraising activities.

G. NoO NEED FOR BLANKET PROHIBITIONS
AGAINST JUDICIAL FUNDRAISING

There are those who assert that imposing a blanket rule against judicial fundraising istoo
harsh.*® Civil law judges who participated in the formation of the Bangalore Principles of
Judicial Conduct, which are now used as an international model for judicia conduct,
endorsed this view when they objected to total prohibitions against judicia fundraising as
an internationally accepted norm.*** Advocates of this position suggest that there are
situations where the concerns against judicial fundraising are overblown. For instance, itis
not apparent why ajudge lending his or her name in support of an overseas disaster relief
campaign would trigger the concerns relevant to judicial fundraising.*® Similarly, general
forms of fundraising like serving as an usher or food server at afundraising event generally
lack the elements of coercion or abuse of the prestige of the judicial office.’> The ability to
coerce potential donorsis aso non-existent in circumstances that involve judges soliciting
funds from other judges.” Likewise, solicitation requests by judges from family members
are also not seen as being problematic since they do not trigger the more general concerns.
In these international principles exceptions are therefore made to allow certain forms of
judicial fundraising to ensure that activities which do not actually cause harm to the justice
systemarenot unduly prohibited. Hence, ageneral ban against judicial fundraisingisresisted
by recognizing that in certain situations the dangers cautioned against are not present.

This line of thinking likely underpins decisions in jurisdictions such as Australia and
England to endorse aless absol ute approach. For instance, Australiaallowsjudgesto engage
in fundraising as long as it is not perceived that advantage is being taken of the judicial
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office.”® In England and Scotland, judges are urged to be cautious when using their names
and the title of a judge in appeals for funds, but they are not barred from fundraising
entirely.”® Tanzania expressly allows judgesto raise funds for organizations devoted to the
improvement of the law and the legal system.™ Tanzanian judges can also raise funds for
civic and charitable organizationsif their involvement does not adversely reflect upon their
impartiality or impair the performance of judicial duties.™® It is clear that some countries
have not found arguments in favour of absolute bans against judicial fundraising to be
persuasive. Instead, these countries think that in certain circumstances fundraising is an
appropriate activity for judges.

H. JUDICIAL FUNDRAISING PROBLEMS EXAGGERATED

A more extreme view is sceptical about whether there should be any concerns at all with
judges soliciting funds.™® There is a lack of empirical data on how the public views
charitable judicial fundraising.’® Thereis also adifficulty in determining at which point, if
any, such behaviour actually harmsthe public’ sconfidencein thejudiciary.*** Without such
information an accurate comparison between the benefits and harms of judicial fundraising
cannot be made. This makes it hard to give weight to the arguments against judicial
fundraising because its perceived harms may not actually exist. Advocates of this position
therefore suggest that empirical data should be collected to distinguish between fundraising
participation that is harmless to the judiciary and conduct that has a detrimental impact on
thepublic’ sconfidenceinthejustice system.*? Itisonly by doing sothat judicial fundraising
restrictions can be properly examined to ensure that they are directly related to the policy
considerations used to support such constraints,**

V1. ANALYSISAND RECOMMENDATIONS

Itisdifficult smply to reject the call for more empirical data. It would be useful to know,
for example, what percentage of Canadian judges, lawyers, and members of the public
oppose various forms of judicial fundraising. Perhaps, for example, judicia involvement in
the Nova Scotia Movember campaign described above was wildly popular in both the legal
and the broader community. However, we do not have such data nor are we likely to have
them in the near future. It would not be appropriate to delay consideration of these issues
until moredataareavailable. Thedatamay beinconclusive. Moreover, concernsabout actual
and perceived impartiality and the administration of justice are not generally susceptible to
resolution solely or even largely through an aggregation of public opinion.
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The approach in Australiaand England, which givesjudgesthe discretion to fundraisein
certain circumstances, including for civic and charitable causes, is problematic for several
reasons. First, by moving away from a general preclusion, it presupposes that the level of
judicial fundraising should be expanded. Y et as noted above the perceived benefits, if any,
of allowing judges to participate in fundraising have not been substantiated by empirical
evidence. Given both the lengthy pedigree and the current state of the principle in Canada,
the onus arguably rests with those who would expand judicial fundraising to make a strong
case for that expansion. Second, a discretionary approach is marked by the lack of a clear
lineproviding guidancein advance. An open-ended principle makesit challenging for judges
to be certain when they choose to fundraise that they are not putting the public’ s perception
of their independence, impartiality, or integrity in jeopardy. These are serious concernsthat
go to the root of arguments against judicia fundraising. Leaving decisions to individual
judges risks considerable inconsistency, on a case-by-case basis, across the judiciary and
even across members of the same court. What some judgeswill chooseto do under therubric
of thisdiscretion, otherswould consider quite unacceptable. Thisisan areaof judicia ethics
where clarity and predictability will best serve to foster the interests involved. It would be
unusual indeed, given that chief concerns with the current Canadian principle relate to the
lack of clarity and certainty, for us to move to an even more open-ended principle. Third,
such an approach would expose judges to considerably more requests for fundraising
involvement and would require ongoing decisions in response.

On balance, the discretionary approach to judicial fundraising should be resisted by
Canadian judicia councils. Instead, Canadian judicial councils should use the Model Code
to update their judicial fundraising principles. This would not be unusual since American
sources were consulted in the devel opment of Ethical Principles.*** As explained above, the
United States has softened its strict anti-solicitation rules by adding exceptionsto the Model
Code. The ABA hastaken the position that not all judicial fundraising situations appear to
areasonable person to be coercive or risk thejudicial office being misused.’* Nevertheless
the core focus of the Model Code's approach is that apart from narrow exceptions judges
continueto be barred from soliciting funds. Making changes along the lines of the American
oneswould not radically alter the Canadian approach to regulating judicial fundraising. But
the changes would provide greater clarity to judges by expressly defining permissible
fundraising activities. Guidance of this sort is currently absent in Canada.

The exception which allowsjudgesto solicit fundsfrom other judges should be expanded
toinclude membersof the judge’ sfamily. Solicitation requests by judgesto family members
are similar in nature to those to other judges. Members of the judge’ s family are unlikely to
feel pressured or intimidated into donating since the judge does not hold a position of
influenceover them. They would never beinvolvedinlitigationinwhichthejudicial relative
was presiding; he or she would already have abasis for disqualification.

Inaddition, judges should be permitted to participatein the planning of fundraising events.
Currently thereis no clear guidance as to whether thistype of conduct is permitted. I nstead,
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only general direction is provided which urges judges to avoid the improper use of the
prestigeof thejudicial officeandto refrainfromfundraising.**® More preci se guidancewoul d
be valuable. This change would draw on a considerable number of American advisory
opinions which state that judges can assist in planning fundraising activities aslong as they
do not fundraise or causethe public to perceivethat the prestige of thejudicia officeisbeing
used in aid of fundraising. Sinceit is quite possible for judges to conduct themselvesin this
manner, there is no reason why such conduct should be disallowed.

American judges can speak at, appear at, and receiveeither recognition or an award during
afundraising event if it relates to the law, administration of justice, or the legal system.**
They can also beidentified by their titlein aprogram used in connection with such events.**
This is because when judges participate in these ways they are not soliciting funds. This
reducestherisk that individuals attending fundraising events may feel intimidated to donate
money or that they might expect future favoursin return for their generosity from the judge.
Also, if the judge’ sinvolvement in the event is minor, then it isunlikely that it will detract
from the performance of his or her judicial function.

However, itisimperativeto differentiate the permissibility of such conduct at law-rel ated
asopposedto non-law-related fundraising events. Ethical Principlesclearly statesthat judges
are to avoid “involvement in causes or organizations that are likely to be engaged in
litigation.” **° Thisfear isheightened when judgesareinvolved in non-law-rel ated fundraising
events, as the host organizations of such events have over time become more involved in
legal disputes. In addition, judges are expected to “avoid any activity or association that
could reflect adversely on their impartiality.”*> Thereisan increased danger that the public
may question ajudge’ sneutrality if thejudge becomesidentified with fundraising eventsthat
do not involve the law. Since such involvement is not related to the work of a judge, it
becomes morelikely that the public may perceive ajudgeinvolved in such eventsasholding
aparticular attitude towards an issue or potential litigant that may come before the court. It
istherefore unwiseto allow such conduct at non-law-rel ated fundraising events. Ignoring this
advicecould resultinjudgesengaging in controversial issuesand legal disputeswhich could
cast doubt on their impartiality.

Similar concerns are not triggered when a judge becomes identified with law-related
events. In fact, there are certain benefits derived from such involvement. Due to the nature
of thejudge’ sjob it isexpected that he or shewill beinvolved in law-related activities. Such
involvement allowsjudgesto enhancethe administration of justice by educating peopl e about
the law. Also, by being able to participate in these ways judges are presented with
opportunitiesto stay informed about current issues affecting thejudiciary.* Thisinturn can
enhance a judge’s ability to perform his or her duties. It can also help achieve the CJC's
commitment to “improv[ing] the quality of judicial service.”*>? Canadian judicial councils
should therefore allow judges to speak, appear, and receive either recognition or an award

146 Ethical Principles, supra note 3, ch 6, principle C1(b).

12; Model Code, supra note 39, Canon 3, r 3.7(A)(4).
Ibid.

49 Ethical Principles, supra note 3, ch 6, principle C1(c).

150 Ibid, ch 6, principle C1(a).

151 \\ley, supra note 65 at 310.

2 Judges Act, supra note 1, s 60.
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at only law-related fundraising events and permit them to be identified by their title in a
program used in connection with such events.

Lastly, Canadian judicial councilsshould expressly state that judges can engage in minor
behind-the-scenesfundraising activities. As pointed out by American advisory opinions, no
obvious reasons exist that justify disallowing judges from assisting in fundraising activities
when they are not doing things designed to raise money or that could amount to misuse of
the judicial office. For instance, ajudge that helps by cleaning up after a fundraising event
would not bein violation of Ethical Principles. In such circumstances, the judge would not
be soliciting money. It isalso unlikely that potential donors at the event would perceive the
judge as using the prestige of the officeto assist in raising funds. Aswell, it is not expected
that by playing a minor role in the event the judge would call into question his or her
impartiality or impair the performance of hisor her judicial duties. Since minor behind-the-
scenes activities do not invoke the core concerns about judicial fundraising, Canadian
judicial councils should therefore allow such conduct.

VII. HYPOTHETICAL SCENARIOS

The proposed changesto the judicial ethics principles about fundraising are set out in the
Appendix tothisarticle, taking the current Ethical Principlesasastarting point. The changes
can be further explored by considering a series of hypothetical scenarios. Depending on the
degree of consensus that can be reached, such scenarios could play arole similar to that
played in the United States by public advisory opinions. All of the organizationsreferred to
in these scenarios should be understood to be registered charities.

1. A judge's daughter attends a private school. The judge solicits donations for the
school’s capital campaign from (i) other judges and (ii) other parents whose
children attend the school.

2. A judge solicits donations for Mothers Against Drunk Driving Canada from (i)
other judges, (ii) lawyers, and (iii) members of the public.

3. A judge solicits donations for the Faculty of Law, Western University, from (i)
other judges, (ii) lawyers, and (iii) members of the public.

4.  Ajudgesolicitsdonationsfor the Canadian Forum on Civil Justice, anational non-
profit organization dedicated to advancing civil justicereformthrough research and
advocacy, from (i) other judges, (ii) lawyers, and (iii) members of the public.

5. Ajudge solicits pledges, which subsequently become donations, from members of
the public for his or her participation in arun in support of breast cancer research.

6.  Ateamof tenrunnerssolicits pledges, which subsegquently becomedonations, from
members of the public for their participation in a run in support of breast cancer
research. A judge is a member of the team.
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Under the current and proposed principles, the only aspect of these appealsfor fundsthat
would be permitted is the solicitation of other judges. Under the proposed principles judges
would also be able to solicit their family members. Direct fundraising from lawyers or
members of the public in support of any of these causes would violate the principles. Even
though thereisalegal aspect to scenarios 3 and 4, these appeal sdo not fall within the narrow
compass of raising funds in support of the administration of justice (the meaning of
“appropriatejudicia purposes’). Scenario 6 adds some complexity because thejudgeis not
directly soliciting the funds from the public. However, as a member of the team the judge
should be accountablefor fundrai sing efforts by theteam asthough they were hisor her own.

7. Ajudgegivesaspeech about (a) the administration of justice or (b) hisor her career
at a fundraising event for (i) his or her daughter’s private school, (ii) Mothers
Against Drunk Driving Canada, (iii) the Canadian Forum on Civil Justice, and (iv)
the Faculty of Law, Western University. Promotional materials for the event
indicate that he or she will be speaking.

8.  Ajudgegivesaspeech about (a) the administration of justiceor (b) hisor her career
at a fundraising event for a political party. Promotional materials for the event
indicate that he or she will be speaking.

The acceptability of ajudge’ s conduct changeswhen ajudge participatesin afundraising
event without actually soliciting funds. Nevertheless scenario 8 is reasonably clear, since
Ethical Principles unequivocally provides that “[a]ll partisan political activity must cease
upon [judicial] appointment.”*>® This includes judges refraining from attending “political
fundraising events.” *>* Consequently, ajudgewould be prohibited from giving such aspeech
as this amounts to participating in a political fundraising event.

The current principles are unclear about the conduct in scenario 7. Is the judge
fundraising? Isthejudgelending the prestige of judicial officeto thefundraising? The better
answers to these questions are no and yes respectively. That second answer would preclude
these activities. The proposed principles are more nuanced in this area, in that they accept
that lending the prestigeof judicial officein certain enumerated waysto fundraising activities
by organizations concerned with the law, the legal system or the administration of justiceis
not a significant problem requiring preclusion. So the nature of the organization is quite
important. Judges would only be permitted to engage in this sort of conduct for fundraising
by law-related organizations. This suggests that the speech for the Canadian Forum on Civil
Justice or the Faculty of Law, Western University would be acceptable and the speech for
the private school would not. While some of Mothers Against Drunk Driving Canada’'s
activitiesrelate very directly to law and law reform, the organization as a whole would not
seem to be law-related and so that speech would not be allowed. In terms of the different
possible topics for the speech, under the principles it would not matter whether the judge
spoke about the administration of justice or his or her career.

188 Qupranote 3, ch 6, principle D2.
¥ bid, ch 6, principle D3(b).
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9. A judge waits tables at a fundraising event for (i) his or her daughter’s private
school, (ii) Mothers Against Drunk Driving Canada, (iii) the Canadian Forum on
Civil Justice, and (iv) the Faculty of Law, Western University. Promotional
materials for the event indicate that he or she will be waiting tables.

10. Ajudge sservicesasachef areauctioned off at afundraising event for (i) hisor her
daughter’s private school, (ii) Mothers Against Drunk Driving Canada, (iii) the
Canadian Forumon Civil Justice, and (iv) the Faculty of Law, Western University.
Thejudgewill cook dinner for the highest bidder at (a) the bidder’ shome or (b) the
judge’s home.

11. As part of a fundraising campaign, the Faculty of Law, Western University
identifies a judge as one of its graduates. The judge, with his or her consent, is
pictured in the campaign brochure and quoted in support of the ingtitution.

The proposed principles are not specific enough to provide an answer to these scenarios,
which in part illustrates the utility of having scenarios to supplement the principles. In
scenario 9, the act itself of waiting tables at the event would not constitute fundraising and
would likely not amount to lending the prestige of judicial office to the fundraising. But if
the people solicited are actively made aware of the judge’ s involvement, asisthe case here
through the promotional materials, this could be perceived as lending the prestige of the
judicia officeto the fundraising. The conduct in issue — waiting tables— is not exempted
fromthemoregeneral prohibition under the proposed principles. Therefore, regardliessof the
type of organization hosting the fundraising event, the judge would not be permitted to
participate.

By cooking dinner at either the highest bidder’ shome or at the judge’ shome, evenif such
conduct doesnot initself constitute fundraising by ajudge, at minimum it amountsto the use
of the prestige of thejudicial officeto assistinfundraising. Thejudge snameandtitlewould
beknown to those participating in the auction. Thisconduct would be precluded for the same
reasonsasthat in scenario 9, regardless of thetype of organization that hoststhe fundraising
auction.

Scenario 11 raises similar concerns. Featuring the judge by name and picture primarily
because of his or her position could amount to lending the prestige of judicial office to the
Faculty’ s fundraising campaign. This conduct is not specifically exempted — as giving a
speech or receiving an award is— and so would be contrary to the principles.

12. A judge chairs afundraising event for (i) his or her daughter’s private schooal, (ii)
Mothers Against Drunk Driving Canada, (iii) the Canadian Forum on Civil Justice,
and (iv) the Faculty of Law, Western University. He or sheisinvolved in planning
and implementing the event but does not ask anyone for funds.

13. A judge serves on a fundraising committee for (i) his or her daughter’s private
school, (ii) Mothers Against Drunk Driving Canada, (iii) the Canadian Forum on
Civil Justice, and (iv) the Faculty of Law, Western University. He or she is
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involved in strategy for and planning the fundraising campaign but does not ask
anyone for funds.

The proposed principlesallow judgesto assist civic, charitable, or religious organizations
with the planning rel ated to afundraising event. Judges could do so long asthey did not raise
funds or misuse the prestige of the judicial office. A key aspect of the latter requirement
would berestricting the extent to which hisor her involvement becomesknown to the public
or to potential donors. If these conditions are observed, in both scenarios 12 and 13 ajudge
could either chair or serve on the fundraising planning committee for al of these
organizations.

VIIl. CONCLUSION

Canada’s judicial fundraising principles require modifications to reflect modern
circumstances. In light of the considerable policy argumentsurging cautioninthisarea, itis
difficult to support moving to the approach, adopted in some other jurisdictions, whichwould
alow individual judges to exercise discretion in making decisions about what fundraising
activities are or are not improper. The general direction that judges should not fundraise
should be affirmed, subject to existing and some additional exceptionsfor situationsthat do
not trigger the core concernswith judicial fundraising. The principles should also expressly
address certain conduct that is related to fundraising activities so as to provide clearer
guidance to judges. In addition, including discussion of hypothetical scenarios similar to
those presented here would strengthen the understanding and operation of the principles.
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APPENDIX:
PROPOSED AMENDMENTSTO THE
ETHICAL PRINCIPLESRELATING TO FUNDRAISING

C. Civic and Charitable Activity

1. Judgesarefreeto participatein civic, charitable and religious activities subject
to the following considerations:

() Judgesshouldavoidany activity or association that could reflect adversely
on their impartiality or interfere with the performance of judicial duties.

(b) Judges should not solicit funds (except from judicial colleagues or family
members or for appropriate judicial purposes) or lend the prestige of
judicia office to such solicitations. However, judges may:

(i) assist acivic, charitable or religious organization or an organization
concerned with the law, the legal system or the administration of
justice in planning relating to fund raising.

(ii) appear or speak at or receive an award or other recognition at a fund
raising event for an organization concerned with the law, the legal
system or the administration of justice, and in connection with that
event be featured in its promotion.

(c) Judgesshould avoid involvement in causesor organizationsthat arelikely
to be engaged in litigation.

(d) Judges should not give legal or investment advice.



